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Legal Aid and Legal Internship Should Go Together 


INTERNSHIPS IN LAW OFFICES as the only possible kind of legal internship 
are taken for granted by most of the correspondents whose letters on that 
much-mooted subject are reviewed elsewhere in this JouRNAL. A great many 
of the objections they raise to legal internships on that basis must be recog- 
nized. Indeed, it may be questioned whether medical internships ever could 
have been established or reached their present usefulness had they been lim- 
ited to such training as a young doctor could get in the office of a busy older 
practitioner. The success of the medical internship has been due almost en- 
tirely to the availability of the hospital as a convenient and advantageous place 
for taking up what Judge Dale Souter referred to as “maneuvers” in contrast 
to the “basic training” received in medical school. 

To those who dismiss this aspect of the question with the offhand observa- 
tion that there are, of course, no legal hospitals, we commend a careful con- 
sideration of Reginald Heber Smith’s remarks about the usefulness of the legal 
aid clinic as a setting for a legal internship. Mr. Smith refers to the well- 
known legal aid clinic conducted for many years at Duke University under 
the supervision of that dean of the American legal aid movement, Professor 
John S. Bradway, and he evaluates that clinic, entirely apart from its impor- 
tance in the legal aid field, as an advance in legal education as epoch-making 
as Langdell’s development of the case method of teaching law. 

The Duke University legal aid clinic was established in 1931 to serve the 
dual purpose of a public service to the city of Durham and an internship for 
Duke law students. Some fourteen other law schools had similar projects prior 
to the war, including Northwestern, Harvard, Cornell, Cincinnati and Texas, 
but the Duke program is unique in that it is a regular part of the third-year 
law school curriculum. Most of the cases handled are in the field of domestic 
relations, along with many landlord and tenant cases, minor criminal cases, 
and a variety of others. Each student gets to work on about ten of these a 
year, and the clinic also gives the students experience in writing briefs for 
lawyers in active practice. 

It will be protested that there are not nearly enough of such clinics to ac- 
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commodate the law graduates, and that they 
are not properly situated for that purpose, but 
that only accentuates the crying shortage of 
legal aid clinics, Durham, North Carolina, 
where this work is done, is a city of 80,000, 
familiar to all of us but by no means conspicu- 
ous, and what has been accomplished there could 
be done in hundreds upon hundreds of other 
American cities, larger and smaller. It not only 
could be done but should and must be done, by 
one means or another, before the legal profes- 
sion can claim to have discharged its public re- 
sponsibilities. There are probably not enough 
law schools to do the job, but neither from the 
legal aid nor the legal education standpoint is 
it necessary for this work to be carried on by 
a law school. Both functions are part of the 
responsibility of the organized bar, and espe- 
cially of the integrated bar. 

The experience young lawyers would get in 
a legal aid clinic would not be so varied as 
that which young doctors get in a hospital, for 
the very nature of the legal aid clinic rules 
out certain important fields of law. However, 
the supplementary program of writing briefs 
for practicing lawyers under the clinic’s sup- 
ervision would permit some broadening of the 
field, and would give the intern a taste of some 
other aspects of professional activity besides 
advocacy. In any event, the experience would 
be sufficiently broad to make it worth while. 

Such clinics, operated under the sponsorship 
of the state bar, would eliminate the great 
drawback of the Pennsylvania, New Jersey 
and Rhode Island apprenticeship programs, the 
unpredictability of the older lawyer responsible 
for the training. Supported by contributions 
from local community funds and from other 
sources, as is the Legal Aid Society of New 
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York, they could do something toward the neo- 
phyte’s support during his internship. Senti- 
ment seems to be preponderantly against Judge 
Souter’s idea of shortening the time in law 
school to make way for the internship program, 
but that would not be so urgently necessary if 
the intern had a chance to be partially or 
wholly self-supporting during his stay in the 
clinic. Compensation for medical interns va- 
ries widely from hospital to hospital, and in 
some of them none at all is paid, yet many 
young doctors not only complete their intern- 
ship but stay on for a year or two more as 
resident physician or surgeon. 

Contentions that it would or wouldn’t work 
can be tossed back and forth indefinitely with- 
out proving anything. Judge Souter has again 
pointed out a need which none can deny ex- 
ists; Professor Bradway has shown the way 
to meet it; and all that remains is for some 
progressive state bar association’s committees 
on legal aid and on legal education and ad- 
mission to the bar to sit down together with 
representatives of law schools and existing 
legal aid agencies in the state and map out 
an adequate legal aid clinic program for the 
entire state, along the lines of the Duke Uni- 
versity pattern, making use of law schools and 
present legal aid institutions to whatever ex- 
tent is expedient, and arrange for a period 
of service there under proper supervision by 
all prospective lawyers subsequent to gradua- 
tion from law school. 

Once such a series of clinics has been set 
up and properly integrated into both the legal 
aid and law training programs, the bar of 
that state will have a right to shout like the 
storybook tailor, “deux (if not sept) d’un 
coup!” 


The life of the law has not been logic; it has been experience. The felt neces- 
sities of the time, the prevalent moral and politica] theories, intentions of public 
policy, avowed or unconscious, even the prejudices which judges share with 
their fellowmen, have had a great deal more to do than the syllogism in deter- 
mining the rules by which men should be governed. The law embodies the story 
of a nation’s development through many centuries, and it cannot be dealt with 
as if it contained only the axioms and corollaries of a book of mathematics. In 
order to know what it is, we must know what it has been and what it intends to be. 


—Oliver Wendell Holmes 
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A Course in Judicial Administration 
MAYNARD E. PIrRsIG 


“Practically all measures for the improvement of our courts and procedure 
meet with the dead weight of ignorance, lack of interest, misconceptions and 


false fears on the part of the large majority of the legal profession. 


... Law 


schools can give through their students the necessary guidance and direction 
leading toward an enlightened and progressive bar, the rank and file of which 
are conscious and informed concerning their public responsibilities. The schools 
need only the courage and initiative to undertake it.” 


THE COURSE IN Judicial Administration was 
introduced at the University of Minnesota Law 
School in the early thirties as a part of the 
new four-year law school program. Its purpose 
was to bring to the students’ attention some of 
the deficiencies and problems of the administra- 
tion of justice so that as future lawyers they 
might be more ready and prepared to deal with 
them and to support the necessary measures 
for improvement. It was part of a broader 
program introduced by the addition of the 
fourth year in which the students’ minds were 
to be directed to the broader implications of 
the legal system and beyond the technical 
services rendered by lawyers to clients. 

The sound, efficient and economical admin- 
istration of justice is, of course, the necessary 
concern of the bench and bar. Only those who 
understand intimately the details and operation 
of the judicial system are in a position to im- 
prove it. The programs of bar organizations, 
particularly those of the American Bar Asso- 
ciation, and of many leaders of the bar, suf- 
ficiently testify that the bar recognizes this 
obligation and to a considerable extent has 
assumed to meet it. With the return of peace, 
public impatience with the slow, expensive and 
unreliable course wifich the administration of 
justice too often takes in many of our courts, 
and lack of confidence in the calibre of some 
of the personnel may well increase. There will 
be increasing need for the legal profession to 
take vigorous action to remove the causes of 
complaint. 


The author is ‘ee ged of law in the University of 
Minnesota law school. This article was part of a sym- 
posium on “Legal Education After the War,” in the 
Iowa Law Review, March, 1945, and has been revised 
and slightly lengthened by the author for this re- 
printing. On the same subject, see Arthur T. Van- 
derbilt, “Judicial Administration in the Law School 
Curriculum,” 27 J. Am. Jud. Soc. 179 (April, 1944). 


MISCONCEPTIONS AND FALSE FEARS 


Giving full recognition to the untiring efforts 
of many of our leaders of the bar, the regret- 
table fact remains, demonstrated by repeated 
experience, that practically all measures for 
the improvement of our courts and procedure 
meet with the dead weight of ignorance, lack 
of interest, misconceptions and false fears on 
the part of the large majority of the legal pro- 
fession. Even minor changes of obvious neces- 
sity must pursue a long and weary course of 
education of the bar before any substantial 
progress can be made. 

The reason for this does not lie in any selec- 
tion of members of the legal profession from 
those having these particular characteristics 
and inclinations. They represent a fair cross- 
section of the population from which they 
come, and they have survived at least two 
years of prelegal college education and three 
years of relatively rigorous law schoo] train- 
ing. They constitute a group with superior 
native endowments and training. Since, during 
the past twenty-five years, they have come 
largely from the law schools of the country, it 
is not unreasonable to suspect that a major 
cause of their hesitancy and resistance to 
change lies in the mental cast developed in 
them by the legal education they received. 

During the prewar era, law schools devoted 
their energies almost wholly toward training 
their students to become lawyers competent to 
handle the affairs of their clients. They were 
trained, and trained well, in the knowledge of 
legal principles and procedure and in their anal- 
ysis and synthesis. Practically all casebooks, 
the heart and soul of modern legal education, 
were directed almost wholly toward this objec- 
tive. Little effort was made toward giving any 
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systematic instruction in what might be done 
to improve the administration of justice be- 
yond supplying appropriate criticisms and 
suggestions in the course of class discussion of 
legal principles. Students were not required to 
undergo the preparation and acquisition of 
information regarding problems of improve- 
ment similar to that required of them for the 
study of technical legal principles. The im- 
pression created, not articulated but neverthe- 
less there, was that the need for critical an- 
alysis of the administration of justice was 
neither as important nor required the same 
careful study and preparation as did the train- 
ing for client caretaking. The product was a 
capable legal technician and analyst, but not one 
concerned or prepared to examine the judicial 


system from the standpoint of the general pub- 
lic interest. 


SOME PIONEER COURSES 


In recent years there has been a growing 
recognition of the need to extend the horizon 
of legal education in order to develop a greater 
appreciation of the problems of judicial admin- 
istration and of the need for the bar to take a 
more aggressive hand in their solution. Dean 
McCormick’s collection of materials on Organi- 
zation of Courts was a pioneering work. More 
recently, and from a different approach, Pro- 
fessor Sunderland has offered his Cases and 
Materials on Judicial Administration. Profes- 
sor Cheatham’s Cases and Materials on the 
Legal Profession attacks the problem through 
the expansion of the course in legal ethics. 
Dean Hale was among the first to teach a 
course in Judicial Administration directed spe- 
cifically at the problems presented by the 
administration of justice in our courts. Along 
somewhat similar lines has been the course of 
Professor Van Hecke in Administration of 
Justice. There are undoubtedly others who 
have done valuable work in the same direction 
which has not come to the attention of the 
writer. In some of the courses developed, 
reliance on the casebook technique has been 
strong. In others, assigned readings from arti- 
cles and texts on the various topics considered 
have been emphasized. In some, the method 
employed has been to expand existing courses 
to include the new materials on judicial admin- 
istration. In others, no attempt has been made 
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to relate the subject to other courses previously 
given. 

The development of the course at the Uni- 
versity of Minnesota had the benefit of much of 
these original contributions. It can make no 
claim to originality or uniqueness. It is de- 
scribed here because it represents a further 
experiment in the same field conducted over a 
period of years. Legal education can progress 
only if law schools conduct the necessary ex- 
periments, and, having done so, report the 
results. 

The course is required of all students in the 
fourth year of their work in the law school. 
They then have completed two years of training 
in substantative law subjects and one year 
largely of procedure. This gives them a sub- 
stantial legal background and maturity. 

The course is based on selected readings of 
cases, law review articles, excerpts from texts, 
published addresses, etc. They are arranged so 
as to present specific problems, usually by 
judicial decisions. For example, a case decides 
that the trial court should not have conducted 
the examination of a witness to the exclusion 
of counsel. The question is raised, why such a 
rule when the judge is probably better equipped 
and interested more in the objective truth? 
An appellate court refuses to follow its prior 
decision. The whole justification of precedent 
and how it works is raised. The Illinois Su- 
preme Court holds that it cannot order a lower 
court to cut short its long vacation notwith- 
standing the disposition of the trial calendar 
is years in arrears. The case poses numerous 
aspects of the problem of organization of courts. 
Students appear to need such clear-cut exam- 
ples to give point and reality to the problems 
discussed. Having raised the problem, the 
readings present the views of leading thinkers 
on the subject. When controversial subjects 
are involved, both sides of the argument are 
included. 

Available materials on the subject present a 
wilderness of individual facts, views, proposals 
and comments unrelated and often conflicting 
with each other. It was believed that one of 
the purposes of the course should be to organ- 
ize and synthesize these materials with some 
direction and purpose. The underlying thesis 
that has been developed is a relatively simple 
one and one hardly open to dispute. It is that 
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we have a system of laws. designed to help 
achieve the aims and objectives of our society. 
Laws must be applied, but the test of a legal 
system is not solely whether a given law has 
been correctly applied. It is also whether the 
aims and objectives of society, of justice, have 
been achieved and whether this has been done 
as efficiently and economically as possible. 

To bring these ideas forward, the course 
begins with an examination of the meaning of 
justice as contrasted with law. This consumes 
not more than three or four class hours, for 
complete development of the point belongs in 
courses in Jurisprudence. Its introduction into 
the course was needed, however, to give unity 
and coherence to the course. The emphasis 
throughout is that lawyers cannot be satisfied 
merely with the correct application of existing 
law, but that the demands of society for the 
kind of justice it wants must be kept to the fore. 

Following this, the conduct of litigation by 
the adversary method is considered. After con- 
sidering the difficulties presented by specific 
illustrations, an analysis of it and Thurman 
Arnold’s attack upon it are examined. Usually 
the adversary method finds vigorous support 
on the part of the class. The development of 
administrative agencies as a competing method 
and the reaction of the courts and bar are then 
taken up. The subject is one of natural interest 
to the student. 

The doctrine of precedent is next considered. 
Specific illustrations are studied for the pur- 
pose of observing how it operates. Analysis 
of it is supplied by excerpts from writings on 
the subject. Its value as a method of making 
law is gone into, together with its cost and 
the qualifications it requires of judges and of 
the bar for the sound development of the law. 
This naturally takes discussion back to the 
starting point of the course that law is but a 
method of attaining certain ends. 

The next part of the course deals with the 
judicial determination of questions of fact. 
This includes the logical and psychological 
elements involved, the effectiveness of the 
adversary method in presenting the facts, the 
rules of evidence as aiding or hindering the 
process, the influence of prejudices and atti- 
tudes currently held, the use of expert wit- 
nesses, blood tests, lie detectors, etc. Against 
this background is considered the use of the 
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jury, its functions, the criticisms directed 
against it, its cost, and possible improvements 
such as the use of special verdicts and inter- 
rogatories. 

Up to this point the course takes up what 
the courts do, how they do it and how it might 
be better done. Next considered is how the 
courts are organized to perform these func- 
tions. This was first dealt with by assigning 
readings on the history of the English and New 
York courts followed by lectures on the same 
subject. The belief was that since the courts 
of most states were the product of historical 
development, their organization could be best 
understood by studying their history. It proved 
not to be successful. Going over the history 
got the students too far away from problems of 
immediate concern and they lost interest. 


ORGANIZATION OF COURTS 


‘The task of presenting the problem of court 
organization in a vivid, realistic and stimulat- 
ing fashion is made doubly difficult by the fact 
that few students have had any experience or 
contact with this kind of problem and hence 
are less able to grasp its significance or im- 
portance. After much trial and error, the 
present approach has been adopted and has 
proved the most satisfactory. The prevailing 
organization of American courts is first de- 
scribed. This is followed by cases in which the 
concept of a court is developed. Since court 
reorganization necessitates the breaking down 
of old lines and habits of thought, analysis of 
the concept becomes essential. The course then 
proceeds to a consideration of specific problems 
with which court organization is concerned. 
These cover distribution of judicial business as 
between courts (jurisdiction of the subject mat- 
ter), as between geographical] districts (venue) 
and by administrative transfer of cases. Other 
headings are distribution of judicial personnel, 
administrative supervision, inferior courts, and 
appellate courts. Unification of the courts is 
then examined with its asserted merits and ob- 
jections, and this, of course, ties up with the 
concept of a court already considered. Finally, 
the relation of federal and state courts is given 
some consideration although, for evident rea- 
sons, it cannot be fully covered. It belongs to 
separate courses on federal courts and proced- 
ure and is included here only to show its rela- 
tion to the general problem of court organiza- 
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tion. On all phases of court organization, ma- 
terials have been sought which are descriptive, 
analytical and critical, and in which the nature 
of the various problems is adequately brought 
out. 

This change in method of presentation does 
not indicate that court organization cannot be 
better understood by knowing the history by 
which it was brought about. It appears to 
suggest rather that for the average law stu- 
dent, a particular segment of legal history, in 
this instance that dealing with court organiza- 
tion, cannot easily be taught as an incident to 
the development of the subject at hand. 

Next is considered the qualifications and 
selection of judges. What it is that makes for 
a good judge gets into a consideration of what 
it is that a judge must do, and this in turn goes 
back to the original thesis of the course. Criti- 
cisms of judges are next examined, followed 
by the prevailing methods of their selection, 
the influence of politics, and the place and 
function of the legal profession in their 
selection. 

The next subject is the legal profession. 
Examining the need for prohibiting the un- 
authorized practice of law as well as the mean- 
ing of the term “profession” has proved a good 
means of raising the question of the function 
of the lawyer in the legal system. Criticisms 
of the bar are next considered, which include 
the failure of the bar to provide an effective 
administration of justice and its declining 
leadership in public affairs. The question of 
overcrowding of the bar follows. Then follows 
a survey of the development of law schools, 
the methods of legal education, their criticism, 
admission requirements and bar examining 
boards. The subject is concluded with a study of 
bar organizations and their purpose. 

The final subject of the course deals with the 
agencies and methods of reform. The topics 
included under this heading are the rule making 
power of courts along with the problems in- 
herent in procedural reform, judicial councils, 
the merits and weaknesses of judicial statistics, 
and finally the pretrial conference as a means 
of expediting the trial of cases. 

Collateral to the assigned readings are writ- 
ten reports of the students, the distribution 
and discussion of current issues of the JOURNAL 
OF THE AMERICAN JUDICATURE SOCIETY, discus- 
sion of current developments, visits to courts 
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and the presentation of particular topics by 
other members of the faculty. 

These afford means by which the practicality, 
reality and currence of the problems discussed 


in the classroom are brought home to the stu- 
dent. 


WHAT THEY MAKE oF IT 


Probably more important than the details of 
the subject matter covered is what the students 
have made of the course. Most of them enter 
the course with some conception, more or less 
idealized, of law, of how it operates and of the 
lawyer’s part in it. Some of them take the 
position that their function as lawyers will be 
to serve their clients well, and they hesitate 
to say that their function will go beyond that. 
Others with a more liberal bent of mind think 
there is much that is wrong with the legal 
system, but cannot bring it down to the con- 
crete. Still others are without organized beliefs 
or opinions, but have notions built up around 
scattered incidents in their experience. 

The course ran head-on into these pre-con- 
ceived ideas. Either the student had to close 
his mind to most of the principles and ideas 
developed in the course and live with his own 
pre-conceptions, or it necessitated a complete 
re-orientation in his approach to law and the 
legal profession. Usually he has chosen the 
latter so that the course has become something 
intensely personal involving the reshaping of 
his opinions and attitudes toward his own 
future professional life. The result is that 
class discussions are serious, vigorous and at 
times even heated. In the process there is 
adequate evidence that broadened conceptions 
of the function of the bar are gained, as well 
as increased knowledge of the problems of the 
administration of justice and of the specific 
measures that have been advocated for their 
solution. 

The course when first introduced met with 
considerable student resistance. The subject 
was not on the list of state bar admission exam- 
inations, and students felt no need for a course 
which looked like one designed for their uplift- 
ing. But, as reports began to drift back from 
graduates that the subject had important value 
to them in their professional life, such student 
resistance as existed largely disappeared. To- 
day the course is as aceepted and permanently 
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a part of the law school curriculum as any 
other course. 

Prior to the war the course was given two 
hours a week for one school year. Since 1942, 
the course has been given six hours a week for 
one quarter. The latter has its disadvantages 
probably not shared in the same degree by 
the usual technical courses. Student reorienta- 
tion and integration of the various parts of 
the course are better and more solidly attained 
at the slower pace. 

Several conclusions of the writer may be 
offered, stated categorically, but acknowledged 
to be subject to differences of opinion. 

1. It is doubtful whether the objectives of 
the course can be achieved by an introductory 
course given to beginning students on enter- 
ing the law school. A substantial background 
of knowledge of law and procedure seems nec- 
essary if students are to contribute their 
essential active participation in the conduct of 
the course. It is required for the treatment of 
specific measures of improvement of courts and 
procedure. It is especially needed for that self- 
examination of the students’ professional ideal 
which has become an important part of the 
course. 

2. The purposes of the course cannot be 
achieved in the same measure by introducing 
like materials into courses dealing with tech- 
nical lega] subjects. To introduce into a course 


A Course IN JUDICIAL ADMINISTRATION 41 


judicial administration over several courses 
reorganization on the scale on which it is done 
in the course in judicial administration would 
seriously distort and disorganize the treatment 
of the principles of practice and procedure. 
In addition, to spread the subject matter of 
judicial administration over several courses 
prevents the coordinated and comprehensive 
treatment which the subject requires for its 
purposes. 

3. Students will accept courses in the law 
school designed for professional development 
rather than the teaching of legal principles, 
and will devote time and study to them, if it is 
made apparent that there is something of value 
in them. It gives justification for believing 
that similar courses developing the non-legal 
implications of substantive law fields would 
receive similar acceptance. 

The experience related in the foregoing ac- 
count should strengthen the belief that law 
schools can give their students the necessary 
guidance and direction that will lead toward 
an enlightened and progressive bar, the rank 
and file of which are conscious and informed 
concerning their public responsibilities. The 
schools need only the courage and initiative to 
undertake it. Surely it will not be claimed that 
this is not a legitimate, if not obligatory, func- 
tion of law schools, especially when leadership 
from the bar will be needed as never before dur- 
ing the postwar period. 


I hold every man a debtor to his profession; from the which as men of course 
do seek te receive countenance and profit, so ought they to endeavor themselves 
by way of amends to be a help and ornament thereunto.—Lord Bacon 


Better pay for Missouri’s circuit judges is just a practical proposition of 


meeting the competition from private legal practice. 
County’s judges are running short of food or clothing on $8,000 a year. 
the job isn’t nearly as good financially as it was before the war. 


We don’t suppose Jackson 
But 
Presumably the 


remuneration set before the war was about what the state considered necessary 
to attract the more capable lawyers to the bench. If so, keeping the same salary 


today doesn’t make sense. 
the competition.—Kansas City Times. 


Higher incomes in private practice have increased 
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The Cleveland Bar Association’s Plan for 
Judicial Campaigns 


EDWARD T. BUTLER, JR. 


OHIO, SINCE ITS ADMISSION as a state, has 
been one of those states which has an elected 
judiciary. The term of most judges is six years 
with no legal restriction against re-election. 
During 1936 Ohio adopted the “alley” system 
for judicial elections. Each judge of a court con- 
sisting of more than one judge is elected for a 
particular term, and candidates run for election 
to such particular terms, not as a group for a 
number of vacancies. 

The Cleveland Bar Association for the past 
thirty-four years has made recommendations 
to the voting public concerning candidates for 
judicial office. Since 1922 the Association has 
actively campaigned each year for the election 
of its endorsed candidates. During this 25-year 
period the Association has raised and spent ap- 
proximately $150,000 through its Judicial Cam- 
paign Committee, and has succeeded in electing 
142 of the 176 candidates having its endorse- 
ment. 

Commencing in 1933 the Cleveland Bar As- 
sociation sought to determine the qualifications 
of judicial candidates by means of a poll of all 
practicing attorneys of Cuyahoga County. This 
poll consisted of a questionnaire inquiry made 
immediately after the closing date for candi- 
dates, the publication of comments based on 
the returned questionnaires, and a ballot elec- 
tion for the endorsements. 

The adoption of the “alley” system, which 
was effective for all judicial terms commencing 
on or after January 1, 1937, gave incumbent 
candidates a tremendous advantage over the 
non-incumbent candidates, both in the Bar 
Association poll and in the public election. 

A study of the judicial campaign machinery 
of the Association was undertaken in 1945, be- 
cause through the years following the adoption 
of the “alley” system it became increasingly 
clear that the results of the ballot were incon- 
sistent with the results of the questionnaire. 
This study showed that the questionnaire pro- 
duced an honest and accurate appraisal of the 





Mr. Butler is a member of the Cleveland bar, and 
chairman of the Committee on Judicial Candidates and 
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candidates, but the endorsements often went to 
the less qualified candidates, because the attor- 
neys when voting the ballots for endorsement 
favored incumbents. They voted for the candi- 
dates they thought would be the winners in the 
public election, ignoring the published apprai- 
sals predicated on the results of the question- 
naire. 

A special committee of the Cleveland Bar As- 
sociation was appointed in 1945 to review the 
campaign procedure and to recommend a bet- 
ter plan for the screening of judicial candi- 
dates and the conducting of the Association’s 
judicial campaigns. This committee was com- 
posed of men who had served as chairmen of 
the Judicial Campaign Committee, and was a 
good cross-section of the bar. It understood its 
task to be to produce a plan aimed to discourage 
opposition against judges whose service had 
earned for them high standing for qualification 
in the opinion of the practicing attorneys. An 
equal goal for the plan was to encourage op- 
position for those incumbents who, in the opin- 
ion of the practicing attorneys, did not meet 
the minimum standards as to qualification for 
judicial office. 

Early in its deliberations, the Committee de- 
cided that the previous questionnaires had pro- 
duced an accurate and honest appraisal of the 
candidates’ abilities. It adopted the current 
form of questionnaires, which varies only slight- 
ly from those previously used. Point values were 
assigned to questions. 

The eleven questions comprising the ques- 
tionnaire and their point values are as follows: 
Question | 

No. Points 

1 None Have you had sufficient infor- 
mation concerning the candi- 
date to form an intelligent opin- 
ion of his qualifications? 


2 10 Is he industrious? 
3 15 Has he adequate legal ability? 
4 10 Has he adequate legal expe- 
rience? 
5 5 Is he courteous and consider- 
ate? 
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No. Points 

6 10 Would he be deliberate and fair- 
minded in reaching his conclu- 
sions? 

7 5 Has he been or would he be 
prompt in the dispatch of judi- 
cial business? 

8 30 Have you confidence in his in- 
tegrity? 

9 10 Are his personal habits com- 
patible with judicial office? 

10 5 Would he engage in activities 


which tend to interfere with his 
usefulness as a judge? 

11 None Has he solicited your support 

on this questionnaire? 
Total Points 100 

The purpose sought to be accomplished by fix- 
ing and using point values for the questions 
was to determine a weighted average which 
would reflect the relative importance of the 
questions and improve the accuracy and fair- 
ness of the appraisal. 

The Committee decided that separate ques- 
tionnaires should be circulated concerning the 
incumbent and non-incumbent candidates. The 
questionnaires contain biographical data and 
pictures furnished by the candidates. 

The Committee believed that timing was of 
substantial importance.. Ohio election laws set 
the last day for candidates to qualify at ninety 
days before the election. The questionnaire as 
to incumbent candidates is issued at least four 
months in advance of filing day. The result of 
the inquiry, tabulated by independent account- 
ants, is known to the Committee in three weeks. 

Any incumbent candidates, who are shown to 
be clearly qualified, are given the immediate 
indorsement of the Association for re-election. 
To earn this endorsement, the candidate must 
have favorable answers to the extent of 90 per 
cent or more on questions 3 and 8, and have a 
point total of 85 or more points. The effect of 
this endorsement at this time is not only a well- 
earned asknowledgement for meritorious serv- 
ice, but it actively discourages any budding op- 
position. 

Any incumbent who fails to meet the mini- 
mum standards is immediately and publicly de- 
nied the endorsement of the Association. A can- 
didate is deemed to lack the essential qualifica- 
tions for judicial office if the answers to the 
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questionnaire do not show favorable answers to 
the extent of 70 per cent on question number 3, 
80 per cent on question number 8, and a point 
total of 70 or more points. 

The obvious effect of this part of the plan is 
to impress incumbent judges that they are run- 
ning against their records, insofar as the at- 
torneys of the community are concerned, and 
opposition is encouraged because potential non- 
incumbent candidates know that they have a 
fair and open chance to earn the coveted en- 
dorsement of the Association. 

Any candidate whose answers in the ques- 
tionnaire do not entitle him to immediate en- 
dorsement is held unendorsed until the result 
of the second questionnaire, concerning non- 
incumbent candidates, is tabulated, if the can- 
didate exceeds the minimum standards. 

The second questionnaire, which is issued 
sixty days in advance of filing date, is identical 
with the first, except as to the names of the 
candidates; the tabulation is the same. To 
merit endorsement, a candidate in the second 
questionnaire must exceed the minimum stand- 
ards, and make a better showing than the in- 
cumbent candidate for the particular term, if 
there is a candidate for that term who is held 
unendorsed. 

The plan provides that if no qualified candi- 
dates for a judicial office are available after the 
second questionnaire is tabulated, the Com- 
mittee on Judicial Candidates and Campaigns is 
empowered to draft candidates satisfactory to 
it, and grant to these drafted candidates the 
Association’s endorsement with the approval 
of the Association’s executive committee. 

The Judicial Committee is large. It consists 
of 33 members, one-third of whom are appointed 
each year for a three-year term. The Committee 
has many sub-committees to handle budget, 
finance, publicity, and the campaign. The cam- 
paign for endorsed candidates of necessity is 
vigorous. Booth workers are employed. Radio, 
newspaper, and billboard advertising is used. 
Speakers for the Committee address civic 
groups, societies, and the usual political meet- 
ings. 

The weightiest problem before the Special 
Committee was the determination of the stand- 
ards for immediate endorsement and for denial 
of endorsement. The Committee unanimously 
believed that there could be no compromise as 
to the integrity of any holder of or aspirant to 





44 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


judicial office. Adequate allowance had to be 
made, however, for a margin of error, and in- 
cumbent judges had to be protected against 
“poor loser” voters. This special] Committee 
during its deliberations never lost sight of two 
important considerations, namely, that imme- 
diate endorsement was a rich prize to be earned, 
and that refusal of endorsement was likely to 
be a political death warrant to an incumbent. 

The analysis of the questionnaires issued dur- 
ing the last fourteen years showed that with 
few exceptions those incumbents, who under the 
“alley” system ran unopposed, had achieved the 
appraisal requisite for immediate endorsement. 
For. them the new procedure means that they 
have practical assurance in April that they will 
be unopposed, instead of worrying until August 
concerning possible opposition, and waiting 
until October to learn the position they hold in 
the eyes of their fellow attorneys. 

The officers of the Cleveland Bar Association 
with a full realization of the obligation of law- 
yers as a group to keep judicial offices on the 
highest possible plane, and realizing the im- 
portance of the suggested changes in the judi- 
cial campaign procedure, exercised the utmost 
caution in the adoption of the new system. All 
members of the Association were furnished 
with copies of proposed regulation, before it 
was submitted to the membership for vote. Two 
well-attended discussion and explanation meet- 
ings were held. Upon final submission, the pro- 
posal was adopted with hardly a dissenting vote. 

The press of Cleveland hailed the adoption of 
the regulation with enthusiasm and forthright 
approval. The author of this article, because he 
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was a member of the Special Committee, and is 
currently the Chairman of the Committee on 
Judicial Candidates and Campaigns, regrets 
that he cannot report now the effective working 
of the new machinery, inasmuch as the new 
procedure was adopted in January of 1946. 

At this writing, only part of the procedure 
has been tested. The first questionnaire was 
issued on April 2, 1946. It contained the names 
of seven candidates; two incumbents seeking 
re-election to the Supreme Court of Ohio, and 
five incumbent candidates for County judicial 
offices. The two candidates for re-election to 
the Supreme Court of Ohio earned and were 
given the immediate endorsement of the Asso- 
ciation. Two of the loca] candidates were denied 
endorsement. The three remaining local candi- 
dates are held unendorsed, pending the tabula- 
tion of the answers to the second questionnaire 
which will be mailed to the practicing attorneys 
of the County on June 7, 1946. 

As this article is being written, the full list 
of non-incumbent candidates for the local judi- 
cial offices is not known. The Judicial Campaign 
Committee presently believes that there will be 
ample candidates of entirely satisfactory quali- 
fication and with sufficient political attractive- 
ness to be optimistic concerning the success of 
the new procedure. 

If the new system functions only to the ex- 
tent of discouraging opposition to outstandingly 
qualified candidates, its success will be less than 
50 per cent. The obtaining and the electing of 
better candidates to replace deficient or infe- 
rior incumbents is necessary for complete suc- 
cess. 


A civilized society cannot exist without lawyers. “Law” is the name given to 


the body of rules for playing the game of life. A class of people devoted to the 
interpretation and application of these rules is an everlasting necessity. To be 
one of such class means opportunity to render an essential service to one’s 
neighbor. To be able to combine self-support with such a service opens the way 
for a practical application of the Golden Rule. Any field of activity of which this 


can be said is one in which a life may be wisely invested—George Wharton 
Pepper 


! —————-2-aoo 


The trial judge must be given the power to guide the jury out from the fog 
of doubt and bias, into which they are too often led by counsel, and into the light 
of truth and justice.—George M. Hogan. 
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Reducing the Volume of Published Opinions 


GLENN R. WINTERS 


A FEW MONTHS AGO, the New York Univer- 
sity School of Law published the first volume 
of an important new series of books, the Annual 
Survey of American Law. I was much inter- 
ested in the opening paragraph of Dean Arthur 
T. Vanderbilt’s foreword: 


“The Annual Survey of American Law is 
designed to aid both lawyers and laymen faced 
with the task of keeping abreast of the cur- 
rent developments in the law. That task at 
best is not an easy one. In 1942, for example, 
the decisions of American courts as published 
in the National Reporter System filled 74 books 
of 76,362 pages. Although the legislatures of 
most of the states did not meet that year, 8,939 
pages of laws were enacted by eight of them 
in regular session, by ten in special session, 
and by the Congress. The volume of the leg- 
islative and quasi-legislative rules and regula- 
tions promulgated by the administrative agen- 
cies of the several states cannot even be cal- 
culated, since many of them are not published. 
The 11,134 pages of the 1942 Federal Register, 
however, bespeak the activity of the regulatory 
bodies of the national government. Nor can we 
hazard a guess as to the extent of the judicial 
and quasi-judicial output of the federal and 
state administrative agencies, for much of it, 
too, was not published. That it vastly exceeds 
the volume of court decisions may be stated 
with confidence. When to this plethora of 
official legal publications are added the digests, 
the encyclopedias, the annotated cases, the 
loose-leaf services, the law reviews and the 
perennial crop of law books, it becomes manifest 
that it is beyond the capacity of the most de- 
voted student of the law to read, much less 
digest and absorb, all of the legal literature 
that is being made available to him currently.” 


To view this problem in its true proportions, 
it is necessary to reflect that the 1942 output 
was surely exceeded in 1943 and subsequent 
years, and that a century ago the accumulation 
of law books was worrying thoughtful men in 
the profession. In 1894 the American Bar As- 
sociation established a standing committee to 


Address delivered at the annual convention of the 
Florida State Par Association, Palm Beach, April 26, 

1946. The author is secretary-treasurer of the Amer- 
ican Judicature Society, and editor of the JouRNAL oF 
THE AMERICAN JUDICATURE SOCIETY. 

1. This committee concerned itself chiefly with the 
digests. See, for example, the list of digests in its 
1910 report (35 A. B. A. Rep. 531). Its biggest activ- 
ity was in 1917 when it caused to be distributed to all 


tackle the problem, and it made regular reports 
until 1919, when it seems to have disappeared.’ 
Again in 1935 a special committee was ap- 
pointed, and that committee was discharged in 
1940 after submission of an exhaustive re- 
port costing nearly a thousand dollars and oc- 
cupying thirty-seven pages in the A. B. A. an- 
nual volume for that year.” 

The entire field of legal literature suffers 
from elephantiasis, including not only the law 
reports but the statutes, digests and. other 
works mentioned by Dean Vanderbilt. The 
1940 study of the American Bar Association 
embraced the whole field, and resulted in nu- 
merous constructive suggestions with respect 
to all kinds of legal publications. It appears, 
however, from that study and from the ex- 
pressions of others who have taken an interest 
in the subject, that the reports are in the 
greatest need of attention, and that reform 
should start with them. For the sake of keep- 
ing the present discussion within practical 
limits, therefore, I propose to confine it to 
the reports. 

SETTING A GOAL 

Criticisms of the reports from the stand- 
point of length may be reduced to three of 
chief importance. The first is that the volumes 
are stuffed with reports of no interest or value. 
These include opinions supporting decisions 
based on the sufficiency or insufficiency of the 
evidence, and decisions turning on well-estab- 
lished rules of law as to which the decision in 
question makes no substantial contribution.* 
As for opinions that legitimately do deserve 
publication, many of them are too long. Their 
length is expanded not only by the temptation 
to verbosity contained in the dictaphone, but 
also by lengthy quotations from other reported 


cases, extravagantly long lists of citations in 
appellate judges in the country copics of John W. 
avis’ address, on Case for the Case Lawyer,” (41 
A. B. A. Rep. 757). 


2. 65 A. B. a Rep. 263-300 (1940). 


2 


3. Sce the famous Lindbergh kidnaping case, Haupt- 
mann v. State, 115 N. J. L. 412, 35 pages long, in- 
volving only elementary law and mostly reviewing the 
evidence. Most criminal appeals are in this group. 
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support of the legal propositions asserted, and 
an occasional flight into irrelevant dicta. 
Finally, all these opinions, short and long, 
necessary and unnecessary, are published not 
once but twice and sometimes more, and appear 
in at least two places on the shelves of all law 
libraries and a great many private law offices. 

By way of setting a goal for our discourse, 
we may say that our problem would be satisfac- 
torily disposed of if only those opinions were 
published which make a substantial contribu- 
tion to the body of the law sufficient to warrant 
their preservation for that purpose; if the 
opinions thus preserved were written as con- 
cisely as possible, and published in such a 
manner as to be readily accessible to all 
interested persons in economical and convenient 
form without obligating anybody to spend pur- 
chase money or make shelf room for them 
more than once. 


OMITTING OPINIONS OF NO PERMANENT 
VALUE 


In discussing the proposal to discontinue pub- 
lication of opinions involving no new point of 
law, it must first be observed that we speak 
only of publication and not of writing opinions. 
Opinions are written primarily for the sake of 
the litigants, and a fairly adequate statement 
of the reasoning behind the court’s decision 
is to say the least a courtesy to the litigants 
which ought not to be denied them. Once such 
an opinion has been delivered and handed to 
the litigants, it becomes an official act of the 
court and for the court’s own protection if for 
no other reason it should be preserved among 
the court’s records and made available for in- 
spection by the public if desired. Thus far, it 
is a matter solely between the court and the 
parties, and so long as they alone are con- 
cerned, it makes little difference how long the 
opinion is or what it contains. Once the opin- 
ion goes forth to the public, however, it be- 
comes of interest and concern not only to the 
court, the attorneys, and the parties in that 
case, but to all other courts, all other attorneys, 
and all other potential litigants. It is only fair 
in such an instance to consider their interests 
as well as those of the immediate parties in- 
volved. 

One of the questions asked in the 1940 
A. B. A. survey was whether or not cases in- 
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volving no new point of law should be omitted 
from the published reports. Both in Florida, 
where 102 lawyers participated in the voting, 
and in half of the entire sixteen states par- 
ticipating in the survey, a majority agreed 
that such a step would be desirable, but in all 
but two of the states a majority thought it 
impracticable. Waiving the question of whether 
or not it would be practicable at all, of the pro- 
posed methods of making the selection, all but 
two of the states favored the court itself choos- 
ing the cases for publication as against the 
court reporter or a committee of the state bar 
association. California and Ohio favored the 
latter. 

Such opposition as exists among lawyers to 
having certain cases omitted from publication 
(and there was a majority of that opinion in 
half of the states surveyed and a substantial 
minority in the rest) probably springs from 
the human motive of wanting to see their cases 
with their names appended incorporated into 
the permanent legal lore of the state. This 
is confirmed by a story told by Harvey T. Reid, 
editor-in-chief of the West Publishing Com- 
pany, at a recent meeting of the American 
Association of Law Libraries, in which he told 
of a letter received from a lawyer criticizing a 
book they had published for not referring to a 
certain case. Investigation revealed that it 
was a mere memorandum opinion, listing that 
lawyer’s name as counsel.4 Certainly, by the 
very terms of the question, no motives of con- 
cern for the public or the profession could have 
influenced these lawyers, since the cases in- 
volved are by hypothesis of no value from that 
standpoint. 

An item such as this is not deserving of 
any very great consideration, but still it is 
important if it stands in the way of the re- 
form we seek, and it would be worth a moment’s 
reflection to find a way to minimize that type 
of opposition. A great many report volumes 
carry in the back pages brief references to 
cases in which certiorari has been denied or 
other perfunctory disposition has been made. 
Some of these are in the form of one-paragraph 
memorandum opinions, carrying the full style 
of the case with names of counsel, and others 





4. From Johnston, “Auditing the Law Books: the 
Way to Relief from the Law Book Burden,” 28 Law 
Library Journal 292 (1935). 
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are crowded into fine print with only the brief- 
est of information. 

A middle ground between these two extremes 
could be achieved by listing, not in regular case 
style as is done in the United States Reports, 
but in good, readable text type, one paragraph 
per case, the full style of the case, names of 
counsel, type of law involved, citation to the 
ruling case under which it was decided, and 
date of disposition. This would of course not 
satisfy all those who voted the other way, but 
it would have some intrinsic value, would keep 
space requirements at a minimum, and would 


get the lawyers’ names in the reports with their 
cases. 


WuHo Is TO SELECT THE CASES? 


The question of who is to decide on the 
omissions is a delicate one. Judges as well as 
lawyers have personal pride in their work, and 
without that vital ingredient their work prob- 
ably would not be worth much. Although I 
doubt if they would consciously base their de- 
cisions on personal considerations, the work 
they had put in on a case would in many in- 
stances tend to bias their judgment in favor 
of the importance of the decision. 

The British and Canadians handle this by 
letting an outside agency not only select the 
cases for reporting but edit them and take 
complete charge of the job. In Ontario, re- 
porting is controlled by the Law Society of 
Upper Canada, which is the integrated bar of 
that province.* Law reporting in England, ac- 
cording to a description by Roscoe Pound, is 
carried on by the Incorporated Council of Law 
Reporting for England and Wales, of which 
the attorney-general and the solicitor-general 
are ex officio members, and the other members 
are partly elected by the Inns of Court and the 
Law Society, and partly appointed on the rec- 
ommendation of the General Council of the 
Bar.” 

An adaptation of the English system suitable 
for an American state would be the appoint- 
ment by the supreme court of a committee con- 
sisting of one judge of the court, one repre- 
sentative of the state bar association, and one 
professor from a law school in the state. Such 





5. Examples of the former may be found in any 
volume of the United States reports. For the latter, 
see the back pages of recent Texas reports, e. g., 140 
Texas 627. 


6. See title pages of Ontario reports. 
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a committee would be in a position to formulate 
a fairly well-rounded judgment with respect 
to the permanent value of an opinion, and the 
law school member is especially recommended 
for that purpose. Under the present court or- 
ganization of the states, such a committee 
could hardly derive its power otherwise than 
from the court, and its work would probably be 
subject to the approval of the court, which 
would do no harm. 

It would probably be too radical to propose 
that such a committee, once created, be given 
powers anything like its English prototype, but 
a committee of that kind in entire charge of 
reporting would very likely turn out a better 
than average job. 


LEGAL OBSTACLES TO SUPPRESSION 
OF PUBLICATION 


It has occasionally been stated that since 
judicial opinions are official state documents, 
they are public property and their publication 
may not be forbidden. A few years ago a let- 
ter came into our office from a high-ranking 
federal judge in a western state, containing the 
following amazing statement which I think I 
am quoting exactly: 

“Of course we have no control over the pub- 
lication of our opinions, as that is handled 
entirely by the West Publishing Company.” 

A few weeks ago Donald Walker, your com- 
mittee chairman, sent me a copy of a letter he 
had received from the chief justice of one of 
the state supreme courts, explaining that the 
notation in some opinions “not to be printed in 
the state reports” referred only to the official 
state reports, and adding: 

“Of course, West Publishing Company does 
as it pleases about the matter, and generally, 
probably always, publishes the opinion.” 

In defense of these judges it should be ob- 
served that they did not think of attempting 
to control that publisher’s use of their opinions 
because they felt no particular responsibility 
in that direction, but I do think it is time some- 
body examined the alleged principle that a court 
is powerless to control publication of its opin- 
ions to whatever extent is in the public interest. 
The concept of a court opinion being public 





7. From report of the Special Committee to Con- 
sider and Report as to the Duplication of Law Books 
and Publications, 61 A. B. A. Rep. 848, 849 (1936). 

8. U.S. Const., Am. VI. 
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property is certainly no better established than 
that courtroom proceedings shall be open to 
the public. Courts have power to regulate and 
control to the point of absolute prohibition the 
taking of photographs and radio broadcasting 
of courtroom proceedings,® and they do not 
hesitate on occasion to deal very strictly with 
newspaper reporters in the interest of justice.'” 
Publicity does not necessarily mean unlimited 
publicity, either in the trial of cases or the 
publication of opinions. Inordinate publicity 
given to courtroom proceedings in violation of 
court orders is summarily punishable in con- 
tempt proceedings, and the same recourse 
should be available against a publisher who 
prints a judicial opinion which bears on its 
face a notation that it is not to be printed— 
assuming, of course, that the extent of the 
restriction is clear and that the publisher has 
reason for supposing that the order means 
what it says. Whether punished as contempt 
or not, the fact of contempt in such a case 
would be perfectly plain, and I do not believe 
any of the reputable publishers would consider 
flouting such an order. 


FLORIDA OPINIONS ARE MODELS OF BREVITY 


There is a great deal to be said about un- 
necessary length of opinions, but I do not in- 
tend to say it here, and for very good reasons. 
I took down the last volume of the Florida re- 
ports from the shelf, and sharpened my pencil, 
and did a bit of computing. There were 318 
cases reported in it (Volume 155), 76 of which 
were memorandum reports in the back of the 
book, leaving 242 opinions. Those 242 opin- 
ions occupied 892 pages, which comes to 38.69 
pages per opinion, including headnotes. I 
leafed through the book for several minutes, 
and found every opinion admirably brief and 
to the point, with none of the faults I cata- 
logued in this connection a while ago. 

About six years ago Texas adopted new rules 
of civil procedure, Rule 452 bearing the title: 
“Opinions to Be Brief.” I did some rapid cal- 
culating on a few volumes before and after 
adoption of that rule, and found that Volumes 
120-123 before the rule averaged 7.2 pages per 
opinion, and Volumes 140-148 since the rule, 
6.8 pages per opinion. I will gladly give the 
rule credit for the .4 page difference, but 
Florida is still far in the lead. I looked at a 


9. Rule 53, Rules of Criminal Procedure for the 
District Courts of the United States. 
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couple more, choosing volumes of the same 
dimensions and type size, and I found that 317 
Massachusetts ran 4.4 pages per opinion, and 
296 Kentucky ran 4.6 pages, all including title 
and headnotes. 

I consider the recent Florida opinions to be 
models of brevity and concise expression, and 
I have no suggestions to offer for their im- 
provement. 


THE PROBLEM OF DUPLICATION 


In all but the largest law libraries, one copy 
of each opinion should be sufficient for all 
purposes. The word “unnecessary” is just as 
applicable to the second copy of an important 
opinion on a lawyer’s bookshelf as it is to the 
first copy of an unimportant one. A system 
which makes a regular practice of publishing 
every judicial opinion twice and filling the 
library shelves with duplicate reports of the 
same material ought not to be countenanced. 
Especially burdensome it is to have the second 
copy in an entirely different set of reports with 
a different citation, giving rise to the nuisance 
of having to give two citations for every case 
to be sure of getting whichever one the reader 
has access to. 

The opinions of the Supreme Court of Flor- 
ida are published in the Florida reports, an 
official state publication, and in the Southern 
Reporter, a unit of the commercially-published 
National Reporter System. A comparable situ- 
ation exists in every other state, although in 
a great many of them the official state reports 
are published by a private publisher. I am 
convinced that the indefinite continuation of 
these two sets of reports is unjustifiable, and 
that a very great service could be rendered 
to the bar of this country or of any individual 
state by the discontinuance of one or the other 
of them. 

Here are some figures on shelf space for 
you to think about. The official Florida reports 
since 1935, Volumes 118 through 155, occupy 
5 feet 10 inches on the shelf, standing 9 inches 
high. The Southern Reporter for the same 
period, Volumes 158 through 200 of the First 
Series and 1 through 23 of the Second Series, 
takes up exactly 9 feet of shelf space, standing 
10 inches high. The second set of books, oc- 
cupying roughly 50 per cent more space, ac- 


10. See Stuart H. Perry, “The Courts, the Press 
and the Public,” 15 J. Am. Jud. Soc. 139 (Feb., 1932). 
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commodates everything contained in the other 
set, plus the same material for three more 
states—Alabama, Louisiana and Mississippi. 

An examination of the table of cases in every 
twentieth volume of the Southern Reporter dur- 
ing that time discloses that approximately 28 
per cent of the cases reported are Florida cases. 
Applying that approximation to the entire 65 
volumes under consideration, it appears that 
the Florida cases in the Southern Reporter 
since 1935, bound separately, would take up 
only 2 feet and 6 inches of shelf space, or less 
than half of the space occupied by the very 
same material in the official Florida reports. 

To some extent this difference is accounted 
for by a difference in type and paper, for the 
type in the Florida reports is slightly larger 
and the paper is slightly heavier. The Southern 
Reporter is entirely adequate in both respects, 
however, and the main explanation of the dif- 
ference is in page size and economy of page 
space. The Florida reports, in common with 
most of the other official state reports, meas- 
ure 6 by 9 inches. Wide margins bring the 
actual type page down to 6% by 4 inches, ac- 
eommodating 450 words of solid reading matter 
per page. The volumes in the Reporter System 
are 7 by 10 inches, giving 16 more square 
inches on each page. I am positive that the 
extra inch horizontally makes absolutely no 
difference on any library shelf, and you would 
have to have adjustable shelves nine rows high 
in order to take advantage of that vertical 
inch to get in another row of shelves. The Re- 
porter volumes have a type page of 8%4 by 5 
inches, accommodating 800 words to the page. 
All these factors together make the Reporter 
System just about twice as economical of shelf 
space as the state reports. 

Whether or not anything is done about elim- 
ination of duplication, I think there is an 
urgent need for all publishers using the 6 
by 9 size to change over as quickly as pos- 
sible to the 7 by 10. I realize that such a 
change would disrupt the even symmetry of a 
long, unbroken series of uniform volumes, but 
in a few years the new series would acquire 
its own symmetry, and anyway symmetry is 
just one consideration which in this case is 
outweighed by others more important. 


WHICH SERIES TO DISCONTINUE? 


Comparing the books as they are printed to- 
day, if one were to be eliminated the advantage 


oF PUBLISHED OPINIONS 49 
from the standpoint of shelf space would lie 
with eliminating the Florida reports. This 
could be taken care of, however, by starting a 
new series of state reports in the 7 by 10 size; 
and maintenance of the state reports would per- 
mit the simplest possible citations, for example, 
Smith v. Foster, 155 Fla. 296 (1944). 

This one advantage of state reports as the 
sole publication, however, is offset by several 
weighty considerations on the other side. 
Smith v. Foster, (Fla.) 19 So. (2d) 869 (1944) 
is almost as brief a citation as the other one, 
although if you press me into saying it I will 
admit that I think the first series should go to 
Volume 999 before the infliction of that useless 
“(2d)” into the citations is anything like justi- 
fied, and that a second series after only 200 
volumes of the first is nothing but an outrage. 

For a sole state publication to work out to 
advantage, with the Reporter Series discon- 
tinued, all other states would have to do the 
same, and all would have to change over to the 
7 by 10 page. It is, however inconceivable 
that the states would ever agree to that extent, 
or that the Reporters ever would be discon- 
tinued. So long as they are maintained, the 
states that stick with them will have an ad- 
vantage in the double citations and in the fact 
that more of their reports will be in circula- 
tion. Hence, any state that attempted to step 
out of that system would have little to gain and 
much to lose by so doing. 

Discontinuance of the state reports in prefer- 
ence to the Reporter System would have the 
further advantage of permitting use of the 
digest system associated with the latter group 
of publications. All American state courts 
rightfully pay respectful attention to the de- 
cisions of other state courts, and a digest sys- 
tem correlating the law of the several states 
is indispensable. The difficulties of establish- 
ing a comparable system applying to separately 
published reports of forty-nine separate juris- 
dictions are insurmountable. 

The 1940 A. B. A. survey showed that less 
than half of the Florida lawyers contacted took 
the Florida reports, while 94 per cent of them 
took the Southern Reporter. If the state re- 
ports were discontinued, it would appear that 
most of the law offices of the state would be not 
much affected, but would carry right on with 
the Southern Reporter. Those who did not care 
for the Louisiana, Mississippi and Alabama 
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opinions could get the Florida opinions sepa- 
rately bound, and such volumes would carry 
on without interruption all present sets of 
state reports. 


A MATTER OF STATE PRIDE 


Objections to such a course can be resolved 
largely into state pride, and mistrust of turning 
a function heretofore official over to a private, 
unofficial, commercial agency. As for state 
pride, whatever loss of face Florida might suf- 
fer as a result of having no independent series 
of its own reports would be more than made 
up by the justifiable pride it might have in 
having set a wholesome example for other states 
toward the solution of this vexing law book 
problem. 

As for turning an official function over to a 
private agency, it must be borne in mind that 
law reporting is merely one form of public 
service, and, like other public services, can be 
and actually is performed in one instance by the 
government directly and in another by a private 
agency under government control. In most for- 
eign countries all mails and telegraphs are 
government operated, but in this country the 
mail is government operated and the telegraph 
is operated by a public utility corporation un- 
der governmental direction and control. The 
publishers of the National Reporter System 
come well within the rule laid down by Mr. 


Chief Justice Waite in the great case of Munn 
v. Illinois :14 


“When, therefore, one devotes his property 
to a use in which the public has an interest, 
he, in effect, grants to the public an interest 
in that use, and must submit to be controlled 
by the public for the common good, to the ex- 
tent of the interest he has thus created.” 

I submit that a law publisher venturing to 
publish state law reports has made his organ- 
ization a public utility to that extent, and that 
under suitable regulation and control as out- 
lined by Chief Justice Waite, the public inter- 
est may be as adequately protected as if the 
state rendered the service itself. Texas has 
made the Southwestern Reporter the sole and 
official publication for its intermediate ap- 
pellate court reports, and the reports of all fed- 
eral courts except the Supreme Court are offi- 


11. 94 U. S. 113 (1877). 

12. I feel it proper to state that I have not consulted 
with any law publishers regarding this subject in the 
preparation of this paper or at any other time, and 
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cially and solely published in units of the 
Nationa] Reporter System. 

It would be a boon to the entire bench and 
bar of the country if double reports and the 
accompanying nuisance of double citations were 
done away with and the Reporter System made 
official under proper supervision in al] states. 
I doubt not that some would never consent to 
such an arrangement, but unlike the opposite 
proposal, any state that cares to take this step 
may at once reap the advantages from it 
whether others follow or not.} 


THE A. B. A. COMMITTEE SHOULD 
BE REINSTATED 


The following remarks appear in the con- 
cluding paragraphs of the report of the 1940 
American Bar Association committee: 


“This committee has accepted the conclusions 
of other committees that there is duplication. 
With this as a starting point it has conducted 
surveys for the purpose of obtaining the views 
of the attorneys in different states as to 
whether there is unnecessary duplication, and, 
if so, what should be done about it. The facts 
obtained indicate that very little can be ac- 
complished through the national approach... . 
Wishful thinking will not solve local problems 
incident to the duplication of law reports. They 
can be solved, however, if state bar associations 
will appoint able, energetic men to their state 
committees and give them real co-operation and 
encouragement.” 

Among that committee’s recommendations 


was the following: 

“That those who make future requests for 
the appointment of national committees on the 
duplication of law reports should be referred 
to the facts obtained in the current surveys 
and advised that the problems of the duplica- 
tion of law reports can best be solved through 
studies made by state committees.” 

I heartily applaud that committee’s remarks 
about the importance of state action in this 
field, and I think your own present committee 
bids fair to prove the point. I cannot, how- 
ever, concur in that committee’s conclusions as 
to the uselessness of the national approach. 
What I am about to say might be more apropos 
to an A. B. A. audience than a Florida audience, 
but at least I have an audience and it may 
trickle back to the right parties. 
that my proposals for increased use of the National Re- 


porter System are made without prior knowledge of its 
publishers. 
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In the 1936 reorganization of the American 
Bar Association, the committee on judicial se- 
lection and tenure of the Conference of Bar 
Association Delegates was carried over as a 
special committee of the American Bar Associa- 
tion. In 1937 the House of Delegates endorsed 
a judicial selection plan, the text of which is 
printed in the committee’s 1937 report.1* That 
was about as much as the A. B. A. could pos- 
sibly do officially, but in spite of the essentially 
local character of the judicial selection problem 
the A. B. A. committee continued to render 
notable service in that field through its com- 
prehensive reports year after year on the 
progress of the judicial selection reform move- 
ment in the states,!* until just a year or two 
ago when it lapsed into comparative inactivity. 

In spite of the specific contrary recommenda- 
tion of the 1940 Committee on Legal Publica- 
tions and Law Reporting, I think Article X, 
Section I of the constitution of the American 
Bar Association should be amended at the first 
opportunity to create two new standing com- 
mittees, one on judicial selection and tenure, 
and one on legal publications and law report- 
ing, each of them to render from year to year 
the type of service within its field that the 
Special Committee on Judicial Selection and 
Tenure rendered up until a year or two ago 
and should by all means resume, and by such 
other means as shall occur to its leaders to 
encourage the establishment of state commit- 
tees, supply them with needed materials and 
assistance, and carry on such other activities 
as shall promote a continuing, successful attack 
upon these problems through local agencies but 
on a nation-wide scale. 


13. 62 A. B. A. Rep. 893 (1937); also in 23 
A. B. A. J. 102 (1937). 
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COMING—AN AMERICAN JUSTINIAN 


The Encyclopedia Britannica uses the follow- 
ing words to describe the state in which the 
Roman law found itself some fourteen cen- 
turies ago when the emperor Justinian immor- 
talized himself by ordering its codification: 


“It consisted of two masses, which were 
usually distinguished as old law and new law. 
The first of these comprised all such of the 
statutes passed under the Republic and early 
empire as had not become obsolete, the decrees 
of the Senate passed at the end of the republic 
and during the first two centuries of the em- 
pire, and the writings of the jurists, and more 
particularly of those to whom had been com- 
mitted the right of declaring the law with 
authority. . . . These writings were, of course, 
very numerous. Many of them had become ex- 
ceedingly scarce—many had been altogether 
lost. Some were of doubtful authenticity. They 
were so costly that even the public libraries 
had nothing like a complete collection. More- 
over, as was natural, they contained many dis- 
crepancies and contradictions. 

“The new law, which consisted of the ordi- 
nances of the emperors promulgated during the 
middle and later empires, was in a condition 
not much better. These ordinances or con- 
stitutions were extremely numerous. No com- 
plete collection of them existed, for the earliest 
Codices did not include all the constitutions; 
there were others which it was necessary to 
obtain separately, and many which it must have 
been impossible for a private person to secure.” 


It took Rome a few thousand years to reach 
that sorry state, but the multiplication of our 
law books, accelerated by the printing press as 
is a forest fire by a high wind, will engulf us 
in a worse fate in a couple of centuries or less. 
Upon the work of such committees as yours 
depends our salvation, and the best of luck 
and success to you! 





14. See, for example, 64 A. B. A. Rep. 316-327 
1939). 


The primary duty of courts is the administration of justice. Attorneys are 
officers of the court. They are, in effect, a part of the judicial system of the 
state. Their duties, when honestly and ably performed, aid the courts in the 
administration of justice. Their educational and moral qualifications should be 
such as to insure the conscientious and efficient performance of such duties. - The 
practice of law is so intimately connected with the exercise of judicial power 
in the administration of justice that the right to define and regulate such prac- 
tice logically and naturally belongs to the judicial department.—Clark v. Austin, 


340 Mo. 467, 476 (1937), Frank, J. 
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Minor Court Officers and Records, and the Handling 
of Traffic Cases 


EpDsON R. SUNDERLAND 


“A competent judge, learned in the law, paid by salary instead of fees, and 
with enough judicial business to give him adequate experience, is needed in any 
court, irrespective of the nature of its jurisdiction. The same may be said of 
a competent clerk, a well-equipped office, suitable records accurately kept, efficient 
executive officers, and a convenient and dignified court room.” 


EVERY UNIT OF an adequate county court 
system should be a court of record. 

Just what constitutes a court of record is, 
at the present time, not entirely clear. The 
term has survived from the early common law 
without retaining a very definite modern mean- 
ing. 

“The distinction,” says Maitland, “that we 
still draw between ‘courts of record’ and courts 
that are ‘not of record’ takes us back to very 
early times when the king asserts that his own 
word as to all that has taken place in his 
presence is incontestable. This privilege he 
communicates to his own special court; its testi- 
mony as to all that is done before it is con- 
clusive.”1 “Thus the formal records of the 
king’s court cannot be disputed; and herein it 
differs from inferior courts, which keep no 
such formal records,’”’? 

In Rood v. School Dist. No. 7,3 the court said: 


“The docket entry of a justice’s judgment is 
not, technically, a record; but it has all the 
effect of a record, and should be made in lan- 
guage as explicit and certain as to matters of 
substance, as a judgment record of this court.” 

The designation of county courts as courts 


of record would, however, have at least two 
very distinct and desirable results under pres- 
ent Michigan statutes. 

The first is that it would facilitate the uni- 
fication of the legal procedure of the state by 
bringing such courts under the regulating power 
of the Supreme Court. Under the present con- 
stitution of Michigan, “The supreme court shall 
by general rules establish, modify and amend 


The author is secretary of the Judicial Council of 
Michigan and professor emeritus of law in the Uni- 
versity of Michigan law school. This article is the 
fourth of a series adapted from a Study of Justices of 
the Peace and Other Minor Courts, published recently 
by the Judicial Council of Michigan as part of its 
Fifteenth Annual Report. See “Qualifications and Com- 
pensation of Minor Court Judges,” 29 J. Am. Jud. Soc. 
111 (Dec., 1945); “Territorial Jurisdiction of Minor 
Courts,” 29 J. Am. Jud. Soc. 147 (Feb., 1946); and 
“Subject-Matter Jurisdiction of Minor Courts,” 29 
J. Am, Jud. Soc. 175 (April, 1946). 


the practice in such court and in all other 
courts of record, and simplify the same.’’* 

The second is that it would remove any pos- 
sible doubt as to the evidence required to 
prove the proceedings of such courts, by mak- 
ing applicable the statute providing that “A 
copy of any order, judgment, or decree, of any 
court of record in this state, duly authenticated 
by the certificate of the judge, clerk or register 
of such court, under the seal thereof, shall be 
admissible in evidence in any court in this state, 
and shall be prima facie evidence of the juris- 
diction of said court over the parties to such 
proceedings and of all facts recited therein, 
and of the regularity of all proceedings prior 
to, and including the making of such order, 
judgment or decree.’’5 

The Common Pleas Court in Detroit was ex- 
pressly made a court of record in 1935. There 
is no reason why every court constituting a 
unit of an adequate county court system should 
not be given the same status. 


THE CLERK 


The amount of judicial business done by in- 
dividual justices of the peace has usually been 
too small to warrant the employment of a clerk 
to keep the records and transact the clerical 
work of the court. The justice has ordinarily 
been his own clerk. The results have been un- 
satisfactory. Lay justices, chiefly concerned 
with other businesses in which they have been 


2 Pollock and Maitland, History of English Law, 


5 Holdsworth, History of English Law, 157. 
1 Doug. (Mich.) 502 (1844). 
Art. VII, Sec. 5. 


5. Mich. C. L. 1929, Sec. 14172; M. S. A., Sec. 
27.866. 


6. Mich. C. L., Mason’s 1940 Supp., Sec. 16969; 
M. S. A,, Sec. 27.3651. 
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chiefly engaged, have had neither the knowl- 
edge, skill, experience nor facilities to keep 
adequate and convenient records. Justices’ 
dockets are frequently defective and incom- 
plete in both form and substance, and are often 
temporarily misplaced or completely lost. 

The judicial records of minor courts serve 
exactly the same essential purposes as those of 
higher courts. Their judgments are equally ef- 
fective as an estoppel or bar respecting matters 
once litigated,” so that there is the same rea- 
son for preserving them as conclusive evidence 
of what has been judicially determined. 

If the economic importance of the several 
units of a minor court system should be in- 
creased by diminishing the number of units 
among which the business is divided, as well as 
by enlarging their jurisdiction, the economic 
values involved would usually be sufficient to 
justify the employment of adequate clerical as- 
sistance in keping the judicial records. 

But there are also other records to be kept. 
Every minor court collects money from litigants 
in the form of costs, fees, fines, or bail, some 
or all of which is to be returned or paid over 
by the judge to some governmental agency or 
person as provided by law. If the judicial 
business is scattered among many judges in 
many places, few of them will be likely to 
have facilities or experience adequate for keep- 
ing proper accounts or custody of funds. 

This matter of unsatisfactory accounting is 
one of the defects most widely recognized and 
most seriously criticized in the justice of the 
peace system throughout the United States. It 
can be fully remedied only by eliminating the 
multitude of township justices, concentrating 
the business to such a degree as to justify the 
employment of competent clerks, and providing 
a central auditing agency. This would furnish 
a workable basis for applying general auditing 
requirements such as those of the constitution 
of Michigan, which provided that “the legisla- 
ture shall provide by law for the keeping of 
accounts by all state officials . . . and by all 
county officials, and shall also provide for the 
supervision and audit thereof by competent 
state authority, and for uniform reports of all 
public accounts to such authority. Such sys- 
tem of accounts shall provide for accurate rec- 

7. 34 C. J. 759, 875. 

8. Art. X, Sec. 18. 


9. Information obtained from Judge J. Callaway 
Brown, Bedford, Va., 1940. 
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ords of all financia] and other transactions and 
for checks upon all receipts and disbursements 
of all such officials. . . .’”’8 

Under a system of township justices cen- 
tralized auditing is impractical both because 
of the expense of travelling to so many places 
to examine small accounts, and because of the 
defective records usually found. But by con- 
centrating all the minor business of the coun- 
ty in a county court, a clerk’s office could very 
easily be maintained to handle the accounting 
and these accounts could be audited without 
undue expense. 


AUDITING IN VIRGINIA 


There is a very thorough system of central 
auditing for the trial justice system in Vir- 
ginia. Once each year a travelling auditor is 
sent by the state auditor of public accounts to 
audit the accounts of each trial justice. It 
usually requires from one to three days to go 
over the records of one of these courts. There 
are about i00 trial justices in the state. The 
books of the trial justice are checked with those 
of the sheriff and the treasurer.2 A somewhat 
similar audit is made by the state auditor for 
the commissioner of motor vehicles of Mary- 
land. He carries 103 trial magistrate accounts. 
Two investigators are kept on the road all the 
time. The annual expense is about $7,900.00, 
including salaries and maintenance of the in- 
vestigators and the cost and maintenance of 
two cars. 

Accounting and auditing can be greatly sim- 
plified by requiring all the units of a state-wide 
minor court system to use uniform dockets and 
other forms of records, to be provided by the 
state. This is done for the trial justices in 
Virginia, where the statute provides that uni- 
form dockets, approved by the State Auditor of 
Public Accounts, shall be furnished by the state 
and kept by each trial justice, showing all mat- 
ters brought before him and containing an ac- 
count of costs and fines, 11 

The importance of adequate accounting facili- 
ties, and the feasibility of installing them in a 
minor court having a substantial amount of 
business, is recognized in the Michigan Home 
Rule Act, which provides that where a munici- 
pal court takes the place of justices in a city, 


10. Information obtained from Owen R. McGeeney, 
auditor for Commissioner of Motor Vehicles of Mary- 
land, 1940. 


11, Va. Code, 1942, Sec, 4987i, 
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pursuant to the terms of the city charter, such 
city may also provide, by charter or by ordi- 
nance, for a clerk and one or more deputy clerks 
of said court, who shall, besides having custody 
of the judicial records, collect all fees in civil 
cases and all costs and fines in criminal cases 
and all moneys paid into court, and account for 
them and pay them over to the proper authori- 
ties of the city or county or other persons 
entitled to them.!” 

If the clerical work appertaining to the court 
should not be sufficient to require the full-time 
services of a clerk, a part-time clerk could be 
employed without any disadvantages of a sub- 
stantial nature. There would be no conflicts of 
interest involved in combining the duties of 
such an office with other activities likely to 
occupy the balance of the incumbent’s time. In 
the trial justice system of Virginia a few clerks 
devote their full time to the work, but most of 
them are employed only part time. 

In sparsely populated counties, the county 
clerk, who is clerk of the circuit court, might 
be able to handle all the business of a county- 
wide minor court with perhaps the addition of 
a full-time or part-time assistant, or possibly 
with no additional clerical help. The routine of 
the office, and the equipment already provided, 
could in that way be made to serve both 
courts.13 If the business of the minor court 
were small a part-time clerical assistant might 
be sufficient. 

The efficiency of a minor court might also be 
increased by conferring upon the clerk addi- 
tional powers of an administrative nature which 
could be exercised in the absence of the judge. 
This has been done in the trial justice system 
of Virginia, where the statute provides that 
“Such clerk shall be a conservator of the peace 
... and may within the jurisdiction of the trial 
justice issue warrants and processes original, 
mesne and final, both civic and criminal . . . and 
grant bail in misdemeanor cases.’’!4 


THE CONSTABLE 


The only reference to the office of constable 
to be found in the constitution of Michigan is 
the provision that “there shall be elected an- 


12. Mich. C. L. 1929, Sec. 2264; M. S. A., Sec. 
5.2109. 

13. In Alabama the clerks of the circuit courts are 
ex officio clerks of the county courts which have original 
jurisdiction in all cases of misdemeanors. Ala. Code 
1940, Tit. 13, Sec. 315. Same provision, Fla. Stats., 
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nually ...in each organized township .. . not 
to exceed four constables.”!5 

In Allor v. Wayne County Auditors,® the 
supreme court held that this was sufficient to 
give the office a constitutional status. The legis- 
lature, it was held, can neither abolish the office 
nor so radically change the duties attached to 
it at common law as to practically change the 
office itself. Constables are and always have been 
the local police officers of their vicinage, the 
ministerial officers of justices of the peace, and 
the bailiffs of courts of record of criminal jur- 
isdiction in the county. “When officers are 
named in a constitution they are named as 
having a known legal character.” The duties 
of constables as servers of civil process were 
later conferred on them merely as a result of 
civil powers conferred on justices of the peace 
because they were the ministerial officers of the 
justices. 

The court concluded: 


“It will appear from these and many other 
authorities that the one class of duties belong- 
ing to the office of constable which never 
changed, is the performance of the functions of 
a peace officer in the arrest of criminals and the 
prevention of crimes and disturbances. Other 
duties have become obsolete, and still others 
have been granted and changed. It is as a peace 
officer that he has been known to our laws from 
the beginning, and it is as such that our Gen- 
eral Statutes chiefly refer to him... We think 
the constitution used the name as having a 
known meaning.” 

In accordance with these views it was held 
that the right to serve the criminal process 
issued by justices of the peace, both within the 
city and elsewhere in the county, could not be 
taken away from constables by a legislative act 
purporting to confer exclusive authority upon 
the city police to serve such process within the 
city. 

It should probably be concluded from these 
statements by the supreme court that under the 
constitution as now drawn, it would be impos- 
sible, by transferring the criminal jurisdiction 
of justices of the peace to a county court, to 
oust the constables from their jurisdiction to 
act as peace officers. Other duties, however, 
such as the service of civil process, might, it 


1941, Sec. 5172. In Indiana clerks of the circuit courts 
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would seem, be entirely withdrawn from con- 
stables and conferred upon whatever executive 
officer should be assigned by law to a county 
court. 

As early as 1867 the inadequacy of constables, 
and the superior qualifications of sheriffs, 
for serving the process of minor courts was 
recognized by a statute enacted by the Michigan 
legislature which granted to “any sheriff, under 
sheriff or deputy sheriff, of any county of this 
state” authority “to serve or execute any and 
all process, civil or criminal ... issued by any 
justice, and to have and to exercise all the 
powers and duties of constables.’’!7 

Constables suffer from many of the same dis- 
qualifications as township justices. Individual 
constables, other than those serving in cities 
large enough to sustain a municipal court, do 
so little business that they acquire only the 
smallest amount of knowledge or skill as the 
result of experience. They have no organization, 
no central office, no system of records, no es- 
tablished procedure, no traditions regarding 
standards of performance. Their income from 
official activities is usually so small and irreg- 
ular that it would rarely attract men of ability. 
Their large numbers and the restricted extent 
of their individual activities divide and dissi- 
pate public attention. This confers upon t!: ‘n 
a certain anonymity which tends to withdraw 
their activities from public criticism. 

Constitutional barriers against the total elim- 
ination of constables as officers of a county-wide 
minor court system would not seem, however, 
to involve very serious disadvantages. The func- 
tions of constables as peace officers, which they 
would retain as essential incidents of their 
office, are those for which the constable is prob- 
ably best qualified. They are simple, require no 
organization or equipment, and can be per- 
formed with a certain advantage by officers 
scattered about the county in the various town- 
ships. 

Those duties, on the other hand, now per- 
formed by constables, which could be entirely 
transferred to some other officer, are those 
which the constables are probably least quali- 
fied and equipped to perform. These would in- 
clude the service of civil process for the arrest 
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of the person, the levy of attachments and gar- 
nishments, and the levy of executions together 
with the conduct of execution sales. 


THE SHERIFF 


If a minor court system is to be organized 
on a county-wide basis, the executive officer of 
such a court should obviously be the sheriff, who 
is a county officer. As the executive officer of 
the circuit court, his business is important and 
of substantial volume. The organization which 
he maintains, the office which he keeps, and the 
experience which he gains as an officer of the 
circuit court, would all contribute to his effi- 
ciency as executive officer of a county court. 

The responsibility of the sheriff is much 
superior to that of a constable. He is a full-time 
officer. He is required to give a bond in the 
penal sum of $10,000.00, with three sureties ap- 
proved by the judge of the circuit court,!* in- 
stead of the bond without penalty and with one 
surety required from the constable.’® His bond 
must be renewed each year.” His office is a 
centralized agency, which includes an under 
sheriff and as many deputy sheriffs as may be 
required, all appointed by the sheriff and for 
all of whom the sheriff is responsible.2! He has 
charge and custody of jails.22 He is required 
to maintain an office at the county seat, notice 
of which must be on file in the county clerk’s 
office, and it must be kept open during usual 
business hours.?3 The county is required to pro- 
vide his office with printing, stationery, postage, 
books, records and other papers and things 
necessary for the public service.24 He and the 
under sheriff and deputies are paid salaries 
fixed by the board of supervisors and are not 
dependent on fees.25 These provisions insure a 
much higher level of efficiency in the sheriff’s 
office than can possibly be expected from con- 
stables. 

To supplement and implement its new system 
of county courts known as “trial justices,” the 
state of Virginia, in 1942, abolished the office 
of constable, and provided that “all the powers 
vested in, and all duties imposed upon, con- 
stables in the several counties of the common- 
wealth immediately prior to the date upon 
which this section takes effect, hereby are 

21. Id., Secs. 1325, 1350; Secs. 5.863, 5.915. 
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transferred to, vested in and imposed upon, and 
shall hereafter be exercised and performed by, 
the sheriffs of the respective counties.”¢ 


THE Court ROOM 


Since the administation of justice is one of 
the highest functions of the state, and confi- 
dence in the purpose and ability of the courts 
to protect the civil and political rights of 
citizens is essential to the stability of govern- 
ment, every court ought to maintain an outward 
dignity commensurate with the power which it 
wields and public respect which it demands. 
This is particularly true of courts which deal 
with small cases, since they are the only courts 
with which the majority of the people ever 
come in contact. A court room can be dignified 
and convenient without being expensive, and 
such a room ought to be considered indispen- 
sable to the proper functioning of a minor court. 


TRAFFIC CASES 


A very large part of the business of minor 
courts in this country deals with violations of 
traffic laws. Warren cites figures showing that 
in 42 cities of over 100,000 population, 4 out 
of every 10 arrests were for traffic offenses.?7 
The proportion is now very different in small 
communities. Thus, in Ann Abor, Michigan, a 
typical city of about 30,000 people, during the 
year ending June 30, 1944, out of 1304 state 
misdemeanor cases brought in the municipal 
court, 688 were for violation of traffic laws, and 
out of 1155 city ordinance cases 582 were for 
violation of traffic regulations.28 In Kansas, dur- 
ing the year ending June 30, 1943, in the entire 
state, out of 1271 misdemeanor cases in the 
county courts, 348 were traffic cases, and out 
of 1618 misdemeanor cases in the city courts, 
623 were traffic cases.2® In New York during 
the year ending June 30, 1943, in all the courts 
of inferior jurisdiction in cities outside of New 
York City, out of 124,002 misdemeanor and or- 
dinance cases disposed of, 85,308 were traffic 
cases.8° 

In the light of these figures it is obvious that 
a minor court system, if it is to meet modern 
demands, must be organized in such a way as 
to deal effectively with traffic law violations. 

Warren, in his excellent work on Traffic 
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Courts, suggests that under an ideal judicial 
system of traffic.law enforcement, these cases 
would be brought in a special court presided 
over by judges trained for that type of work, 
operating under a procedure specially designed 
for traffic cases. Such a court, he says, should 
be state wide in its operation, with local di- 
visions sitting at such points throughout the 
state as traffic trends might make desirable.** 

A separate system of courts for handling 
traffic violations is, however, impractical. Even 
in the largest metropolitan centers, where the 
volume of traffic litigation is the heaviest, it has 
not appeared feasible to organize exclusive 
traffic courts, and specialized machinery has 
gone no further in this direction than the or- 
ganization in a few cities of special divisions in 
courts of general criminal jurisdiction to deal 
with that type of litigation. In non-metropoli- 
tan communities even a separate traffic division 
would usually be out of the question. 

It is obvious, therefore, that as a general rule 
traffic cases must be dealt with by the same 
courts which exercise jurisdiction over other 
minor criminal cases, and their efficiency in 
traffic cases will depend on their ability to 
meet whatever special requirements there may 
be for such litigation. 

Most requirements for satisfactorily dealing 
with traffic cases are exactly the same as for 
other types of cases. A competent judge, learned 
in the law, paid by salary instead of fees, and 
with enough judicial business to give him ade- 
quate experience, is needed in any court, irres- 
pective of the nature of its jurisdiction. The 
same may be said of a competent clerk, a well 
equipped office, suitable records accurately kept, 
efficient executive officers, and a convenient and 
dignified court room. 

Accessibility, on the other hand, is said to be 
a matter of more importance in dealing with 
traffic cases than in other types of litigation, for 
the reason that motorists who violate traffic 
laws are very frequently nonresidents of the 
locality, and are merely driving through at the 
time when the violation occurs. If the arresting 
officer must take the defendant to a court hav- 
ing jurisdiction of the offense, that court ought 
not to be too far away; otherwise a very serious 
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interference with the convenience or business 
of the defendant is likely to result. 

It has already been pointed out that a county 
court located at the county seat or principal city 
in the ordinary American county is not very far 
removed from any other place in the county, in 
terms of automobile transportation. Such a 
court would always be prominently located and 
easy to find and the judge would be likely to 
be on hand during reasonably long hours. As a 
practical matter it would almost always be 
reasonably accessible. 


ARREST IS UNNECESSARY 


But modern methods of dealing with traffic 
violations have greatly reduced the need for 
taking the defendant to court directly from the 
scene of the violation. 

Warren has shown by extensive data col- 
lected from all parts of the country,®? that sum- 
mary arrests for traffic violations are being 
supplanted by less drastic procedures. Referring 
to 76 principal cities of the United States spe- 
cially investigated, where municipal courts are 
in operation, “all but one of the ‘76 cities’ used 
tickets or summonses or both to some extent in 
traffic cases. In thirteen cities the use of tickets 
and summonses is limited to parking offenses. 
Nineteen cities use them for minor moving vio- 
lations, such as improper turns and lesser 
speeding charges, as well as parking. The re- 
maining jurisdictions (48 cities) utilize tickets 
and summonses for all offenses (except drunken 
driving and hit-and-run cases) except where 
the violator is not a resident of the state. Sum- 
mary arrest was the invariable rule for the non- 
resident violator ... 

“Among the forty-eight state highway pa- 
trols, thirty-seven use tickets or summonses. Of 
these, thirteen rely on this procedure exclu- 
sively, summary arrest being a rare occurrence. 
The remaining twenty-four states in this group 
use summary arrest secondarily. These limit the 
use of tickets to relatively minor offenses, de- 
pending on summary arrest in other cases. Ten 
jurisdictions rely mainly on summary arrest.” 

It would seem, therefore, that in all but the 
most serious traffic cases involving citizens of 
the state, the use of summary arrest is on its 
way out. The state has such complete control 
over the resident motorist through its power 
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to withdraw his driving license or his car 
license, that there is no need, in ordinary cases, 
for its courts to resort to actual arrest in order 
to bring defendants under their jurisdiction. 
Consequently the location of the court in rela- 
tion to the place of violation is losing its im- 
portance in traffic cases. 

Furthermore, even in the case of non-resident 
motorists, summary arrest in order to bring the 
defendant before a court having jurisdiction of 
the offense is by no means necessary. 

If the amount of the fine for any given traffic 
offense is fixed by law, it would be feasible to 
authorize arresting officers to take cash bail in 
the amount of such fine, in the case of either 
non-residents or residents, giving an official 
receipt therefor in which the court, the time 
for appearance, and the time, place and nature 
of the alleged violation would be noted. A 
duplicate would be filed in the court designated 
therein. Forfeiture of bail would follow failure 
of the defendant to appear at or within the 
time indicated. 

The taking of bail in criminal cases is not 
the exercise of judicial power, but is rather a 
function belonging to conservators of the peace, 
who “appear to have been regarded as no more 
judicial than executive officers, and several of 
the high executive functionaries exercised 
their powers . .. In Connecticut, it was early 
held that a sheriff could take bail in a criminal 
case, and that it was not a judicial] act.’’%4 

Furthermore, “the fact that section 19, ar- 
ticle 6 [of the Michigan constitution] makes 
certain officers conservators of the peace within 
their respective jurisdictions, cannot be held to 
prevent the legislature from making other offi- 
cers conservators of the peace.’”®® It would 
appear, therefore, that constables, sheriffs, city 
policemen and members of the state police, 
could be made conservators of the peace and as 
such authorized to take bail in proper cases 
from persons arrested for motor traffic viola- 
tions. 


THE VIOLATIONS BUREAU 


Another modern development in the field of 
motor traffic regulation which makes it less im- 
portant whether or not a court can be found 
near the scene of a traffic violation, is the es- 
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tablishment, in most cities, of violations bu- 
reaus. These are administrative offices, some- 
times under the direction and control of the 
police and sometimes under the direction and 
control of the court,®* their purpose being to 
enable the defendant to pay the established fine 
for the offense with which he is charged with- 
out being required to appear in court. This 
method of dealing with traffic cases saves time 
and effort on the part of almost everyone con- 
cerned, the court, the officer who charges the 
defendant himself, and such witnesses as might 
be called at the court hearing. Of the 76 prin- 
cipal cities of the United States studied by 
Warren, 73 had such bureaus.*7 Payment by 
mail is permitted in 45 of these cities.** Figures 
obtained by the National Safety Council in 1941 
showed that American cities having a popula- 
tion of more than 25,000 disposed, on an aver- 
age, of 98% of parking offenses, and 70% of 
other traffic offenses, through their violations 
bureaus.*® 

The advantages of this procedure in the ad- 
ministration of traffic laws ought not to be re- 
stricted to the larger cities, but should be avail- 
able everywhere throughout the state. A system 
of properly organized county courts would make 
this possible. Every unit of such court system 
would be fully equipped to operate a violations 
bureau, since nothing more is needed than a 
competent clerical office under proper super- 
vision, and the office of the clerk of the court 
would be entirely suitable for that purpose. 
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To constitute a sound basis for the taking 
of cash bail by the arresting officer or for the 
most effective operation of a violations bureau, 
there should be established a fixed schedule of 
fines for the various traffic offenses, which may 
be dealt with by these methods. For the con- 
venience of the defendant in making payment 
through the violations bureau, and as evidence 
that an excessive fine is not being imposed upon 
him, the specific amounts of the various fines 
should be printed on the document given to the 
defendant by the officer, whether ticket, sum- 
mons, or receipt for cash bail. 

There is another respect in which an inte- 
grated system of county courts would be par- 
ticularly well fitted to administer traffic laws, 
namely, in maintaining uniformity in the pen- 
alties imposed. While penalties for the same 
criminal offenses should always be the same 
throughout the state, this is especially true of 
traffic offenses. The almost universal use, and 
the wide geographical range, of motor ve- 
hicles gives everyone a keen interest in traffic 
law enforcement. Arbitrary variations and dis- 
criminations in the penalties employed in dif- 
ferent persons are widely known and deeply 
resented. Nothing could be better calculated to 
weaken public confidence in the ability of our 
minor courts and enforcement officers to admin- 
ister even-handed justice. Much of the effort 
devoted by the state highway department to 
serving the convenience and promoting the good 
will of motorists can easily be neutralized by 
the unfair treatment of those who are charged 
with violations of the traffic laws. 


39. Id., p. 65. 


IF THE NOSE is entitled to protection against evil smells and the ear against 
cacophonous sounds, why isn’t the eye entitled to be represented in a court of 
law and have some protection for aesthetics and the beautifying of the com- 
munities in which we live?—Murray Seasongood. 


The very commissions of which we complain are the bastard children of our 
jury system. Every litigant bilked by a verdict resulting from sympathy or 
lack of understanding or prejudice is just one more influence toward placing 
disputes under the jurisdiction of a commission—Claude C. Coffin, J. 


Aueust, 1946] 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 59 


Readers Defend and Oppose Legal Internship 


THERE IS AN URGENT NEED for the establish- 
ment of some system of practical training for 
all young lawyers, corresponding to medical in- 
ternship, subsequent and in addition to law 
school, but serious practical difficulties stand in 
the way of working out such a system, and it 
would be unwise to substitute such training for 
any part of present-day legal education. 

Such is a fair summing up of the many let- 
ters written by readers in comment on Judge 
Dale Souter’s article “Internship for Lawyers” 
in the April JOURNAL. 

The substance of Judge Souter’s suggestion 
is contained in the following paragraph from 
his article: 

“It is my thought and suggestion that the 
length of time a young man is now required to 
spend in college and law school before he is ad- 
mitted to the bar should be cut down at least 
one year, if not two, and this one or two years 
be spent as an ‘intern’ so to speak, with some 
established lawyer or law firm, with no exam- 
inations being given for admission to the bar 
until after the completion of such internship.” 

The following additional paragraph from the 
same article summarizes Judge Souter’s argu- 
ment in support of his suggestion: 

“It is my opinion that our colleges and law 
schools should provide the ‘basic training,’ and 
that they are equipped to provide only basic 
training. Our colleges and law schools have 
attempted to teach ‘maneuvers’—in other words, 
practice and procedure, but it is my firm con- 
viction that they have fallen far short in their 
attempts to teach practice and procedure suc- 
cessfully. Practice and procedure can be learned 
efficiently and effectively only by practice, and 
that practice must be out on the battle ground 
and not in a class room.” 

A headnote invited readers to send their com- 
ments, and so many did so that it is not pos- 
sible to publish them all in full. Representative 
of numerous letters endorsing the proposal is 
the following from Reginald Heber Smith of 
the Boston Bar: 


A EUROPEAN PRECEDENT 


“You are to be congratulated on your article 
“Internship for Lawyers.” This subject seems 
to have been avoided almost as though it were 
taboo. I welcome the editor’s invitation to 
write you, and hope that many will do so. 

“Some of us have wondered why one must go 
through a stern internship in a hospital before 


he is permitted to practice medicine, but anyone 
who has had a theoretical training in a law 
school and has passed a written bar examina- 
tion is licensed by the state as fully qualified 
to practice law. 

“The wonder is increased by a little book, 
just published by the Russell Sage Foundation, 
entitled Law Training in Continental Europe, 
wherein we learn that apprenticeship (intern- 
ship) is an essential part of legal education in 
Europe. The two opening paragraphs state: 

“ ‘Law training on the Continent is expressly 
and consistently organized as a compound of 
two parts: (1) a nonprofessional course of 
study in the law department of a university, 
called law faculty; (2) a professional appren- 
ticeship training in courts, administrative 
departments, law and notary offices. Both parts 
are of equal importance; neither does nor can 
yield complete results without the other. To- 
gether they form an integral whole. This dual 
nature is one of the most significant charac- 
teristics of legal education in Continental 
Europe, and a key to understanding it. 

“Especial note must be made, however, of 
the second or apprenticeship portion of the 
training. Publications in the English language 
on Continental law training focus attention on 
the theoretical, preparatory foundation afforded 
by the university. Thus it appears as if theo- 
retical study exhausted the range of the train- 
ing, or as if the unmentioned second part were 
of subordinate importance. The failure respon- 
sible for this misconception is particularly 
unfortunate, since anything comparable to 
Continental apprenticeship training is prac- 
tically unknown in the United States.’ 

“In Austria, for example, the apprenticeship 
normally consists of one year’s work in a court 
under the direction of a judge and six years in 
a law office where the apprentice gradually 
comes to perform the whole range of activities 
that constitute the business of the office. If 
authorized by the attorney who is training him, 
he can plead in all courts except the very 
highest. 

“In the United States the one great experi- 
ment in internship (clinical training) is being 
steadily carried forward at Duke University 
Law School. Professor John S. Bradway, who 
is in charge, last year gave us a complete re- 
port on its operations in his book Legal Aid 
Clinic Instruction at Duke University. In re- 
viewing that book for the American Bar Asso- 
ciation Journal I ventured to say: 

“John Bradway is absolutely convinced that 
there is an intimate connection between hard 
work in law school classes and hard work in a 
legal aid clinic. Most law school professors 
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think he is wrong, or that his plan is imprac- 
tical. I think he has discovered something as 
important as Christopher Columbus Langdell’s 
discovery of the case system. In that way, ac- 
cording to President Eliot, Langdell turned the 
study of law into a science because the student 
studied actual living cases. et! 

“John Bradway has added the actual living 
human client with his or her actual problem. 
Human life is such that the interplay between 
a case in the books and a case in life can be 
enormous. What seems obscure and dark in a 
book can be illuminated by life.’” 


In that connection, the following from the 
opening chapter of the Bradway book is worth 
repeating here: 


“It is one thing in the class or seminar room, 
or in the law library, to adopt a cool, imper- 
sonal, critical and scholarly attitude as an 
observer of some controversy which has been 
handled by competent attorneys and a succes- 
sion of courts and to determine what is the law 
or what mistakes were committed. In such a 
situation the student’s minimum responsibility 
is to earn a passing grade in the course. 

“It is something else to be a harried partici- 
pant in a real uncompleted case; to have to do 
‘leg work’ amid unfamiliar and sometimes hos- 
tile surroundings; to interview a first client; 
to realize that ‘facts’ in a hypothetical case are 
given as the point of departure, while the ‘facts’ 
in a real case may be secured only as the result 
of an expenditure of energy, imagination, and 
a thinking process not unlike that in which the 
detective of fiction indulges; to feel the sober- 
ing shock of ultimate responsibility in the mak- 
ing of decisions which should be, as nearly as 
possible, 100 ner cent correct or the life, liberty 
and property of our clients might suffer; to 
realize that cases are won in the law office by 
careful planning and ceaseless labor more often 
than by inspiration in the court room.” 


John M. Dunham of Grand Rapids, Mich., 
wrote: 


“T remember that the matter was discussed at 
a meeting of the old Michigan State Bar Asso- 
ciation quite a number of years ago. At that 
time most of the city lawyers took the view that 
internship was not necessary because prac- 
tically all young lawvers started out with older 
men or in established offices. That argument 
is not very strong, and of course the condition 
mentioned is not quite so common today as 
there has been quite a movement among 
younger lawyers toward the smaller towns. 

“It does seem strange that a young man 
wholly inexperienced in business matters should 
have the right the dav after his admission to 
the bar to advise businessmen about their per- 
sonal or financial difficulties.” 
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BENEFIT TO OLDER LAWYER 


J. Ward Arney of Coeur d’Alene, Idaho, 
thinks there is something for the older lawyer 
as well as the younger in this proposal: 


“About three years before the war I took 
Mr. Spear into my office, fresh out of law school, 
and he has returned after four and one-half 
years in the army. Passing over the benefit 
which he personally has obtained, I feel that 
I have contributed some benefit to the practice 
of law in helping train him, and, additionally, 
have derived a great deal of personal benefit in 
answering his continuous questions about prac- 
tice, procedure, codes and decided law. It keeps 
an older practitioner on his toes.” 

Roy W. Abel of Long Beach, Calif., wrote at 
some length of his own difficulties in getting 
started in practice due to lack of internship 
training, and added the suggestion that the 
training should follow and not precede the bar 
examination. 

“Its [the bar examination’s] principal use,” 
he said, “in my opinion, is to act as a screening 
process to keep out those who do not have a 
sufficiently high mentality to make success prob- 
able in the legal profession. There is no use 
in letting men go on who cannot pass the bar, 
and the period of internship ought to be de- 
voted to learning to practice law, not to prepar- 
ing to pass an examination.” 


R. G. Wiggenhorn, a member of the Montana 
Board of Law Examiners, is among the minor- 
ity who endorse the suggestion to reduce 
regular law school training to make way for 
internship. He would favor cutting the time 
from the ordinary three-year law course, and 
otherwise preserving the full minimum educa- 
tional requirements. Judge W. McKay Skill- 
man, executive judge of the Detroit Recorder’s 
Court, is of the same mind. “We have too long 
been under the impression that a long pre-legal 
education produces better lawyers. I would 
much prefer that the additional time consist of 
post-legal education.” 

Judge Dean Sherry of the Superior Court of 
San Diego, Calif., and John W. Apperson of 
the Memphis bar, wrote in to endorse the sug- 
gestion that the teaching of ethics be empha- 
sized, either in internship or elsewhere. “It 
has been my experience,” says Mr. Apperson, 
“that a great number of the younger lawyers 
that are now coming to the bar do not seem to 
have the proper conception of their duties, 
either toward their clients or toward their fel- 
low-lawyers or toward the general public. Many 
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of them seem to be imbued solely with the idea 
of making money.” 

Claude V. Hall, Commerce, Texas, and Oliver 
J. Golden, Monroe, Mich., wrote approving let- 
ters, and Chas. D. Smith, Beaumont, Texas, and 
Pat Morrison of the South Dakota bar, both 
have taken steps to have the suggestion con- 
sidered for adoption by the state bar organiza- 
tions of their respective states. A start in that 
direction has already been made in certain 
eastern states. Mark E. Lefever, secretary of 
the Pennsylvania State Board of Law Exam- 
iners, gave the following description of the 
system now in force in that state: 


CLERKSHIP IN PENNSYLVANIA 


“You undoubtedly know that Pennsylvania 
has required a six months’ law practice clerk- 
ship since 1928. This requirement is set forth 
in Supreme Court Rule 12, and in the regula- 
tions by the Board on the subject. 

“The applicant for admission to the bar is 
required to serve this clerkship six hours a day, 
five and one-half days a week, in the office of 
his preceptor, who may be either a practicing 
lawyer of five or more years’ experience, or a 
judge of the lower or appellate courts. The 
applicant may serve two months of the clerk- 
ship, in one continuous period, subsequent to 
completing his first year at law school, and 
prior to the taking of his first bar examination. 
He must serve at least four months of the clerk- 
ship subsequent to taking the bar examination. 

“The preceptor is required to instruct the 
applicant in the ethics and integrity of the bar, 
and also in practice and procedure, e. g., filing 
of papers in the Prothonotary’s office, issuance 
of writs, practice before the Register of Wills, 
in the sheriff’s office, before workmen’s com- 
pensation authorities, and in the lower and ap- 
pellate courts. The great majority of lawyers 
and judges in Pennsylvania and the applicants 
themselves feel that our clerkship system has 
been of inestimable value to the prospective 
lawyer. However, the system is subject to the 
ability and limitations of the individual pre- 
ceptor, and the time which he is willing to 
spend in making the system work. 

“Speaking personally (and in no sense for 
the Board) I feel that the system of clerkship 
has been invaluable, and that it might be wise 
to extend the period of service to a full year. 

“Individual members of the Board and I have 
given thought to the advisability of holding two 
examinations: the first restricted to law, to be 
given immediately upon the applicant’s gradua- 
tion from law school, and the second, based upon 
practice and procedure, to be given some time 
after the applicant’s graduation from law 
school. However, no official action with regard 
to this has been taken or will be taken in the 
foreseeable future. 
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“The state of New Jersey has such a system. 
Applicants are not permitted to practice in the 
appellate courts and other designated courts 
until they have taken and passed a second ex- 
amination. 

“I would be reluctant to reduce the pre-legal 
and legal requirements for admission to the bar, 
and, therefore, cannot agree with the attorneys 
to whom you refer in your article who take 
that position.” 

William J. Fitzgerald of Scranton, Pa., wrote 
to describe the same system, and also to sug- 
gest that six months is not long enough, but 
a dissenting opinion with respect to the some- 
what similar Rhode Island procedure came from 
Thomas F. Black, Jr., of Providence. 


THE OTHER SIDE 


“For a great many years it has been the rule 
in Rhode Island that no one is qualified (with 
a few unimportant exceptions) to be admitted 
to the bar of this state until he has served at 
least a six months’ internship. My observation 
of our experience is that it is an utterly futile 
requirement. 

“It is difficult, if not impossible, to establish 
either (1) a uniformity of experience during 
the internship, or (2) minimum requirements 
or standards. As a result, if a prospective ap- 
plicant for the bar registers with an attorney 
or a firm of attorneys and the record shows that 
he has been so registered for the six months 
period, he automatically becomes eligible. 

“In my opinion the requirement, based upon 
our experience in this state, should be abol- 
ished, if for no other reason than that securing 
uniformity or the attainment of minimum re- 
quirements would impose too great a duty of 
supervision upon the Board of Bar Examiners 
or their representatives. There are other an- 
gles to it, too, with which we have some experi- 
ence; for example, the ability of the law clerk 
to earn his living during the period. 

“I do not wonder that, as you have said in 
the headnote to the article, the proposal has 
made little headway in the legal profession. 
You can’t make lawyers in fact in six months, 
or, for that matter, in any arbitrary period of 
time. I also disagree with the suggestion that 
less time should be spent in the college and the 
law school. On the contrary, I am certain that 
the time in college should not be decreased, 
although the amount of education pumped into 
the student might well be, nor do I believe that 
lengthening the time of what we call the clerk- 
ship would be any solution to the problem.” 


Taking exception chiefly to the proposal to 
make room for the internship period by short- 
ening the time spent in law school, and speak- 
ing from the big law office viewpoint, Edward 
A. Macdonald of Detroit wrote as follows: 

“No one, I believe, who has had experience in 
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examining applicants for admission to the bar 
will agree with Judge Souter’s contention that 
the period of law school study should be re- 
duced. At least forty per cent of the thousands 
of applicants whom I have examined over the 
past fifteen years needed more basic training, 
not less. And of these, a fair proportion com- 
prise that irreducible minimum aptly character- 
ized by a leading educator as ‘a spawning mass 
of promiscuous semi-intelligence.’ 

“Whatever merit there may be in the pro- 
posal for an ‘internship’ for young lawyers, 
basic training is more important today than 
ever before. There is no substitute for a sound 
legal education, and it can be obtained only in 
a law school. The deplorable record made on 
bar examinations by lawyer-trained applicants 
demonstrates this without question. 

“The neophyte who comes into the legal pro- 
fession with a first-class law school training has 
a distinct advantage over his less fortunate 
associates. Long established law firms compete 
for the services of such men. Why? Because 
they need and can afford the best brains avail- 
able and they have learned by long experience 
that graduates of law schools which offer ade- 
quate training are, other things being equal, 
more apt to provide the service required. Judge 
Souter says: 

“ ‘Practice and procedure can be learned effi- 
ciently and effectively only by practice, and that 
practice must be out on the battle-ground and 
not in a class room.” 

“Even if true this is wholly beside the point. 
Only a minor proportion of legal practice is 
today represented by litigation in court. Law 
schools give a certain amount of training in 
practice and procedure, but properly place the 
emphasis on substantive law. A lawyer in need 
of an assistant does not concern himself pri- 
marily with the prospective applicant’s knowl- 
edge of procedure in its more practical aspects, 
which is the kind of training to which Judge 
Souter refers. He is willing to impart that 
knowledge out of his own experience. But he 
does expect his employee to be well grounded 
in the law. 

“It has taken many years of persistent effort 
by the American Bar Association to secure the 
acceptance of the principle in nearly all states 
that adequate legal training requires a mini- 
mum of three years in a law school. Judge 
Souter’s proposal would mean a step backward. 

“Some other states have adopted the intern- 
ship plan, but not, however, as a substitute for 
law school training. New Jersey, for example, 
requires a clerkship of three years before ex- 
amination for admission to the bar. The pro- 
posal has been considered by the bar of this 
state on a number of occasions. One difficulty 
is that it presupposes a considerable measure 
of cooperation on the part of the lawyers in 
order to provide the necessary opportunities for 
clerkship. Unless such opportunities are avail- 
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able, obviously the plan would fail. Further- 
more, as to those who ultimately fail the bar 
examination, the plan would mean additional 
time and effort wasted.” 

The difficulty of establishing legal internship 
on any kind of basis comparable to the medical 
was brought out by Richard C. Fruit of Flint, 
Mich., who points out that doctors’ internships 
are not spent in the offices of older doctors, but 
in hospitals, and are paid for by public or semi- 
public institutions. 


“The only comparable situations in law,” he 
adds, “are where public office holders study un- 
der practicing attorneys, and take the bar ex- 
amination, generally without law school train- 
ing. In addition, a few female lawyers’ stenog- 
raphers and some collectors trickle in. If all 
these public positions were opened to and lim- 
ited to law school graduates there would not be 
sufficient positions to care for the legal 
‘interns.’ 

“The middle-aged lawyer, practicing by him- 
self, is reluctant to take on the additional 
overhead of a law clerk. If he needs help, he 
would rather hire another female stenographer. 
In his defense, it must be said that experience 
indicates that as soon as the law graduate 
learns enough to be of value he either wants a 
partnership or starts out by himself—with 
some of the older man’s best clients.” 

On the other hand, Lee Ward of Benton, 
Ark., thinks precautions would be necessary 1n 
event of compulsory apprenticeship to keep 
many good lawyers from taking advantage of 
the neophyte in the matter of pay. 


ALTERNATIVE PROPOSALS 


Two alternate proposals were advanced by 
Arthur P. Teele of Boston: 


“When I saw the word ‘internship’ in the 
heading of the article, my thoughts went imme- 
diately to another suggestion that has been 
made here on several occasions. That proposal 
is to admit a young man to the bar practically 
on probation, with a certificate entitling him 
to practice for a five-year period, at the end of 
which he would obtain a full certificate of ad- 
mission if his record at that time warranted it. 
Indorsements by several members of the bar 
who had observed him might be sufficient to 
qualify the man for full admission. 

“There is a second possibility, much to be 
desired in my opinion, namely some title of dis- 
tinction to be awarded, probably by the su- 
preme or highest court in the state, after a 
lawyer had been in active practice say for ten 
years. This would be analogous to the K. C. 
in Great Britain and Canada, but without any 
political influence connected with the title. 
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Rather, let it be similar to the title of 
‘Justizrat’ as awarded in pre-Hitler Germany. 
I was informed on the highest authority some 
years ago that if we were dealing with a Ger- 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 63 


man lawyer who had the right to use that title, 
no further inquiry about him need be made. The 
title itself imported the highest standing and 
reliability.” 





Progress of Bar Integration Across the Nation 


Bar integration campaigns continue to oc- 
cupy the interest of members of the bar in a 
number of states. 


MASSACHUSETTS 


Keen interest is manifest in Massachusetts. 
The report of the Committee of Twenty-Five 
on Bar Integration [See 29 J. Am. Jud. Soc. 49 
(Aug., 1945)] was considered at the annual 
meeting of the Massachusetts Bar Association 
at Swampscott, Mass., June 7, following an 
address on bar integration by George E. Brand, 
president of the American Judicature Society 
and former president of the State Bar of Mich- 
igan. 

After lively debate, a resolution was adopted, 
by a majority of five to one, that a petition be 
filed requesting the Supreme Judicial Court of 
Massachusetts to consider the matter of in- 
tegrating the bar of Massachusetts by court 
rule pursuant to its inherent judicial power; 
tentative draft of rules therefor, prepared by 
the Committee of Twenty-Five, to be submitted 
with the petition. [For a description of the 
proposed rules see 29 J. Am. Jud. Soc. 155, 
(Feb., 1946).] The resolution contemplates 
that a poll of the bar will be taken before final 
action by the court. The Norfolk County Bar 
Association had previously adopted a resolu- 
tion favoring integration. 

It is understood that petitions will be filed 
in accordance with the resolutions, and a thor- 
ough discussion of bar integration at meetings 
of local bar associations throughout the state 
will undoubtedly ensue. Should the court pro- 
mulgate rules for an integrated bar, Massa- 
chusetts will be the first New England state 
to join the majority of of states now having 
that form of bar organization. 

Decisions of the Supreme Judicia] Court of 
Massachusetts as to the existence and extent 
of inherent judicial power concerning admis- 
sion to the bar and regulation of the practice 
of law have contributed largely to the estab- 


lishment of inclusive, responsible and self- 
governing bar organizations in other states. 


ARKANSAS 


Although Arkansas is usually counted among 
those states having an integrated bar, by vir- 
tue of its bar disciplinary organization set up 
by Supreme Court rule under a constitutional 
amendment adopted in 1938, this is an incom- 
plete integration embracing only the negative 
side of discipline and omitting the affirmative 
aspects of improving the practice of law and 
the administration, which are still left to the 
voluntary Bar Association of Arkansas. 

Following the reading of a paper on the sub- 
ject at its last annual meeting by its former 
president, Abe Collins, the state association 
passed a resolution providing for appointment 
of a Committee on Integration of the Bar, con- 
sisting of one lawyer from each judicial cir- 
cuit of the state, to be supplemented by a sub- 
committee in each county. It was ordered that 
the Collins paper be printed and sent to every 
lawyer in the state; that the committee see 
that integration was discussed at legal insti- 
tutes and local bar meetings, and that after 
the lawyers were sufficiently informed on the 
subject a vote be taken, and if a majority then 
favored integration that the committee present 
a petition to the Supreme Court for an order 
fully integrating the bar of Arkansas. 


MARYLAND 


In the JOURNAL a year ago this month 
(29:38), was printed the excellent address of 
Frederick W. C. Webb, president of the Mary- 
land State Bar Association, proposing that that 
Association reconsider the advisability of in- 
tegrating the Maryland bar. A committee of 
nine lawyers and judges, headed by Federal 
Judge William C. Coleman of Baltimore, was 
appointed by the incoming president, Judge 
W. Calvin Chesnut, to study the proposal and 
report on it at the next meeting. That com- 
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mittee’s report, presented at the mid-year meet- 
ing, endorsed certain of Mr. Webb’s recom- 
mendations regarding Association membership, 
but rejected the integration proposal “because 
we are not convinced that its adoption would 
produce any material advantages over our pres- 
ent form of bar organization.” 


MINNESOTA 


At the recent meeting of the Minnesota State 
Bar Association, the Committee on Integration 
reported that more than two hundred lawyers 
were still in military service, and that inviting 
further consideration of the pending petition 
for integration by the Supreme Court before 
its summer recess would be premature. 

“It is the belief of the members of the Com- 
mittee,” the report continued, “that by next 
fall the time will have arrived when conditions 
will substantially have returned to normalcy so 
far as the residences of Minnesota lawyers are 
concerned, and that the Supreme Court will 
then expect that the proper steps be taken to 
invite further consideration by it of the pe- 
tition for integration.” 


FLORIDA 


The Florida State Bar Association at its 
Palm Beach convention last April passed a 
resolution authorizing and directing its presi- 
dent and board of governors to file a petition in 
the Supreme Court of that state asking the 
court to enter orders integrating the bar of 
Florida and adopting rules as nearly as prac- 
ticable in the form of a draft that accom- 
panied and was made part of the resolution. 
The text of the resolution, including the pro- 
posed rules, may be found in 20 Florida Law 
Journal 181 (June, 1946). 


MONTANA 


The Supreme Court of Montana held an open 
hearing May 27 on the petition of the Montana 
Bar Association for i ration of the bar of 
Montana. The ome fully argued by the 
Association’s integration committee and its op- 
ponents, but at the time of this writing the 
court had announced no decision. 

A compromise proposal now circulating 
among members of the bar and understood to 
have originated within the supreme court, 
would organize the bar along the lines of 
the petition, with full authority over admis- 
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sions and disbarments, and with automatic 
membership on the part of all those admitted 
in the future, but with membership optional 
for present members of the bar. This would 
include the bulk of the bar of the state, inas- 
much as polls have repeatedly shown a majority 
in favor of integration. 

The state bar association will hold its 1946 
annual meeting early in September in Yellow- 
stone National Park, at which time this pro- 
posal and other matters in connection with the 
campaign will be considered. 


WISCONSIN 


A public hearing on several questions relat- 
ing to integration of the Wisconsin bar has 
been set by the Supreme Court of Wisconsin 
for September 9, 1946. 

For a review of the previous history of the 
Wisconsin movement, and especially the results 
of a similar hearing held on September 18, 
1948, the reader is referred to the June, 1943, 
and February, 1944, issues of the JOURNAL. 
At that hearing the Court heard arguments on 
certain questions relating to the validity of 
the integration statute passed that year and 
the merits of the proposed bar organization, 
upon which it had invited briefs several weeks 
before, and after due consideration it upheld 
the statute but deferred further action toward 
consummation of the new organization until 
the return of lawyers in war service. 

Last winter a set of rules drafted by the 
State Bar Association of Wisconsin was sub- 
mitted to all lawyers of the state, and approxi- 
mately 70 per cent of them indicated their 
approval of the proposed rules. Thereupon 
President Quincy H. Hale filed a petition on 
April 15, 1946, requesting the court to pro- 
ceed with the setting up of the new organiza- 
tion. 

A glance at the questions submitted by the 
court for debate at the September 9 hearing 
makes an outsider wonder what effect the court 
intends to give to its 1948 decision, and why 
it is reopening for argument questions every- 
body had supposed were settled for the past 
three years. The questions include whether the 
1943 statute was or was not a valid one, 
whether, the bar should or should not be in- 
tegrated, whether or not the court might validly ~ 
require payment of a reasonable membership 
fee in the new organization, and whether or 
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not the proposed rules would be valid and prac- 
ticable and for the best interests of the legal 
profession, the public and the administration 
of justice. 

RHODE ISLAND 


A committee of the Rhode Island Bar Asso- 
ciation headed by James L. Taft of Providence 
is looking into the question of integration of 
the Rhode Island bar. 





Florida Bar Holds Out for Federal - State 
Conformity in Civil Rules 

Determination to have uniform rules of civil 
procedure in state and federal courts was 
strongly evidenced by the members of the Flor- 
ida State Bar Association at their recent annual 
convention when they voted to petition the Su- 
preme Court of Florida not to adopt the new 
set of rules just drafted by a Supreme Court 
committee, but to adopt one based on the fed- 
eral rules. 

In 1941 the court declined to adopt a civil 
code drafted by the state bar association and 
based on the federal rules, denying that it had 
the power to do so. At the next session, the 
legislature likewise refused to adopt it, but 
instead passed an act confirming the judicial 
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rule-making power the court had disclaimed. 
Early in 1945 the bar association again went to 
the court with a petition similar to that of 1943, 
bolstered by the rule-making statute, but, thus 
pinned down, the court confessed its unwilling- 
ness to adopt a code drafted with a view to con- 
formity and instead proposed the consideration 
by a committee of lawyers and judges to be ap- 
pointed by the chief justice of a lengthy set of 
proposed rules appended to the opinion. 

That committee was duly appointed and did 
a lot of hard work, drawing not only from the 
federal rules, but from those of Michigan, 
Texas, and numerous other states, but apparent- 
ly with little success at pleasing anybody, for 
the court did not proclaim them in effect even 
after the legislature had adjourned without dis- 
approving them, and the large majority of the 
bar intent upon federal-state conformity was in 
no mood to look with favor upon any set of 
rules that ignored that important factor. 

Lawrence Truett, Tallahassee, chairman of 
the State Bar Association Committee on Civil 
Procedure, voiced the sentiments of the con- 
ventidn when he said, 

“It seems so foolish to me for us to have to 
use one set of rules for one court, another set 
of rules for another court, and a third set of 
rules if we go into equity.” 





Judicial Reorganization Plans Afoot in Four States 


The “Proposed Plan for Organization of the 
Judiciary of Arkansas” presented to the Bar 
Association of Arkansas at its May, 1946, meet- 
ing, by retiring President Lamar Williamson, 
and published in the last JOURNAL, is now be- 
ing studied by a Commission on Court Reor- 
ganization appointed by the incoming presi- 
dent, Max B. Reid. In addition to Mr. Reid, 
its chairman, and Mr. Williamson, the Commis- 
sion includes Judges Z. B. Harrison, Blythe- 
ville; J. Paul Ward, Batesville; Lawrence C. 
Auten, Little Rock; T. G. Parham, Pine Bluff; 
W. A. Speer, El] Dorado; Ted Coxey, Berryville, 
and C. M. Wofford, Fort Smith; Dean R. A. 
Leflar of the University of Arkansas Law 
School; and attorneys Ozero C. Brewer, Helena; 
A. L. Barber, Little Rock; Paul Sullins, Cros- 
sett; C. E. Yingling, Searcy, and Richard L. 
Arnold, Texarkana. 


In the meantime, interest in judicial or- 
ganization has been mounting elsewhere, and 
in one other state the Arkansas plan had a 
chance to exert its influence even before it was 
presented in its own state. The Arizona Judges’ 
Association held its annual meeting on April 
25, a week before the Arkansas bar meeting. 
Judge Evo De Concini of Tucson read a paper 
on integration of the judiciary in which he 
proposed far-reaching changes in the judicial 
organization of that state, and by special ar- 
rangement with President Williamson of the 
Arkansas bar, he included a description and 
diagram of the Arkansas plan along with an 
outline of the present Arizona judiciary and 
a suggested judicial organization for that state 
based largely on the Arkansas plan. 

Judge De Concini was elected president of 
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the Judges’ Association, and has appointed a 
Committee on Integration of the Judiciary con- 
sisting of Judge Henry C. Kelly of Yuma, 
Judge C. C. Faires of Globe, Judge Levi S. 
Udall of St. Johns, and himself, which will con- 
tinue the work during the coming year. 

This JOURNAL has from time to time reported 
on the progress of the judicial reorganization 
campaign in Texas. (See J. Am. Jud. Soc. 28:4 
and 28:11, June, 1944, and 29:91, Oct., 1945). 
The Texas Civil Judicial Council has been 
engaged in this undertaking for several years, 
and it was joined three years ago by a com- 
mittee of the State Bar. Proposals of numerous 
legal scholars were described in the first of the 
above-cited articles in this JOURNAL, including 
those of Judge W. N. Stokes of Amarillo, which 
appear in full in the appendix to the Four- 
teenth Annual Report of the Texas Civil Judi- 
cial Council. 

Last April there was held at Austin a joint 
meeting of the Judicial Council, the State Bar 
committee, and the Judicial Section of the State 
Bar, for the consideration of the Judicial] Coun- 
cil plan, which has developed very much along 
the lines of the Stokes proposals. At the an- 
nual meeting of the State Bar last month, 
further study of the subject was made by these 
bodies, and it is hoped that by next year a plan 
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may be agreed upon for presentation to the 
State Bar and ultimately to the legislature and 
the people for adoption. 

Last October the Board of Governors of the 
Colorado Bar Association ordered the creation 
of a Judiciary Committee, to be headed by 
Philip S. Van Cise of Denver. The aim of the 
committee, as stated by Mr. Van Cise in an 
article in the Association’s magazine DICTA, is 
to make the courts of Colorado the model for 
all other states. 

The projected program calls for full study 
and analysis of the present courts, drafting of 
proposed statutes and constitutional amend- 
ments to provide for nonpartisan selection of 
able judges, adequate pay for them, guaranty 
of tenure in office for the efficient and prompt 
elimination of the unfit, and retirement on 
adequate pensions upon meeting appropriate age 
and service requirements; and an integrated 
court system with changes in some courts and 
possible abolition of others, and an administra- 
tive department to insure uniform and efficient 
business methods in the judicial system. 

After the spade work is done, the drafts are 
to be submitted to the press and public for 
suggestions, and then the final plan taken to 
the legislature and people for adoption. A 
budget estimated at $15,000 to carry the pro- 
gram through to completion is proposed. 





Rule 53 Outlaws Washington Traffic Court Broadcasts 


For several years trials in the Traffic Court 
Branch of the Municipal Court for the District 
of Columbia have been broadcast for a half- 
hour each forenoon. For a time there was an 
evening rebroadcast by transcription. 

Rule 53 of the new Federal Rules of Criminal 
Procedure, applicable in District of Columbia 
courts, specifically forbids radio broadcasting 
of judicial proceedings from the court room, 
and so the practice cannot continue after March 
21, 1946, the effective date of the new rules. 
Sentiment against the broadcasts, however, 
among both lawyers and litigants, had been 
building up over a period of years, and Rule 53 
brought a sudden end to a campaign that prob- 
ably would have resulted in their discontinu- 
ance anyway. 


The usual procedure was for the clerk to call 
the defendant, read the charges, and ask for the 
defendant’s plea. After the parties were sworn, 
the officer making the arrest would testify as 
to the offense committed, and then the defend- 
ant would be called to the stand. Several of 
the judges made it a practice at this point to 
have the arresting officer enumerate all other 
convictions of the same defendant for traffic 
violations, after which fine or sentence was im- 
posed. 

The purpose of the broadcasts was supposed 
to be to educate the public, especially visitors 
to the city, as to traffic regulations, in the hope 
that the number of violations would decrease. 
Their effectiveness in that respect was doubtful. 
Defendants continued to come into court and 
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plead ignorance of a new regulation requiring 
a stop at blinking red lights for months after 
violations of it were tried over the air daily. 
At the same time, many defendants stayed 
away from court rather than take the chance 
of being on the broadcast, and court house em- 
ployees were constantly besought to use their 
influence to get cases set at other hours of the 
day. 

About a year ago a District of Columbia Bar 
Association committee adopted a resolution 
subsequently approved by the Association 
recommending discontinuance of the broad- 
casts. At a meeting of that committee and the 
judges of the Court, it was requested that an 
investigation be made of the legality of court 
room broadcasting. John F. Hillyard was des- 
ignated to prepare that report, and the fore- 
going review of the situation is from material 
supplied by him. 

Unfortunately for the sake of others who in 
the future may be faced with similar questions, 
Rule 53 provided Mr. Hillyard with an easy 
answer. Literature on the subject is scant, and 
the nearest case he found was Irwin v. Ashurst, 
158 Oregon 61, 74 P. (2d) 1127, 124 A.L.R. 997 
(1933), which held a judge immune from lia- 
bility for defamation as a result of broadcast- 
ing judicial proceedings, and that the broadcast 
was neither unlawful per se nor an “extra- 
judicial and illegal act” by reason of its dis- 
semination of the proceedings beyond the con- 
fines of the court room. 

Readers having additional authorities, infor- 
mation or opinions on this subject are invited 
to send them to the editor. 





New A.B.A. Committee to Scrutinize 
Federal Judicial Appointments 


Federal] judicial appointments will hereafter 
be scrutinized by a Special Committee on the 
Judiciary of the American Bar Association, as 
a result of a resolution passed by the House of 
Delegates at its Chicago meeting last month. 

The new committee will consider and report 
as to nominations made or under consideration, 
and recommend such action as it may deem 
advisable to promote the appointment of compe- 
tent and qualified candidates and to oppose the 
nomination or confirmation of unfit candidates, 
as well as to secure the removal of such in- 
cumbents as in its opinion have been guilty of 
improper conduct. 


Coneress Raises FEDERAL JUDGES’ SALARIES 
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To the consideration of that committee were 
referred two other proposals along the same 
line. One, offered by A. W. Trice of Ada, Okla., 
suggested a constitutional amendment setting 
a minimum of three years experience in a fed- 
eral appelate court or state court of last resort 
for Supreme Court appointees; forbidding out- 
side assignments for justices of that Court; 
and directing Congress to define good behavior 
and to provide procedures other than impeach- 
ment for removal of judges not measuring up 
to that definition. The other resolution, pro- 
posed by Loyd Wright of Los Angeles, would 
have asked Congress to study the possibilities 
of requiring at least a majority of the justices 
to be elevated from federal district or circuit 
courts or state supreme courts, and prohibiting 
certain outside activities on the part of the 
justices. 





Congress Raises Federal Judges’ Salaries 


The bills, S. 920 and H. R. 2181, to increase 
the salaries of federal judges, were enacted 
into law by Congress before its recent adjourn- 
ment, and the measure was signed by the 
President on July 31. The increase, effective 
immediately, amounts to $5,000 for all federal 
judges, raising the salaries of supreme court 
justices to $25,000, circuit judges to $17,500, 
and district judges to $15,000. A description 
and discussion of the bill appeared in the June, 
1945, JOURNAL, along with a report of a poll of 
the directors and officers of the American Judi- 
cature Society favoring it. 





A.B.A. Endorses Bill to End Interstate 
Traffic in Damage Suits 


Abuse of the liberal venue provisions of the 
Federal Employers’ Liability Act in the solicita- 
tion of personal injury cases for trial at remote 
points will be drastically curtailed if Congress 
passes a bill recently introduced for that pur- 
pose and endorsed by the American Bar As- 
sociation’s House of Delegates. 

The bill, H. R. 6345, introduced on May 7 by 
Representative Jennings of Tennessee, proposes 
to amend Section 6 of the Act to read as fol- 
lows: 

“Under this Act an action may be brought in 
a district court of the United States in the dis- 
trict of the residence of the plaintiff in interest 
or in which the cause of action arose, and an 


action may be brought in any state court of 
competent jurisdiction in the county of the 
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residence of the plaintiff in interest or in which 
the cause of action arose.” 

As that section now reads, suit may be 
brought wherever the defendant is doing busi- 
ness at the time of bringing the action. In the 
case of a large rail, bus or air carrier, this gives 
the plantiff an almost unlimited choice of for- 
ums in which to bring suit, and the situation 
has proved to be an open invitation for certain 
attorneys in certain large cities to solicit cases 
from all parts of the country. For a full discus- 
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sion see the article “Interstate Commerce in 
Damage Suits,” 29 J. Am. Jud. Soc. 136 (Feb., 
1946). : 

The House of Delegates of the American Bar 
Association at its meeting in Chicago last 
month unanimously adopted a resolution ap- 
proving the principle of H. R. 6345, and direct- 
ing the Association’s Committee on Jurispru- 
dence and Law Reform to appear before the 
appropriate committees of Congress and urge 
the passage thereof. 





The Reader’s Viewpoint 


Correction 
To the Editor: 

It was brought to our attention that the April 
issue of your JOURNAL indicated the member- 
ship of this Association as 3,300. The member- 
ship at present is upward of 5,700. 

CHESTER Woop, Secretary, New York 
State Bar Association. 
Albany, N. Y. 





Bouquet 
To the Editor: 


The Mississippi state legislature has passed 
and the governor has signed a bill raising the 
salaries of circuit judges and chancery court 
judges from $5,000 to $6,000. The article in 
your JOURNAL on judges’ salaries [“Salaries of 
American Judges,” 28. J. Am. Jud. Soc. 173, 
April, 1945] was very helpful to us in the pass- 
age of the act, and we wish to express to you 
our thanks for the same. 


JOHN M. KUYKENDALL 
Charleston, Miss. 





Another Bouquet 
To the Editor: 

As you probably know, S. 920 and H. R. 2181, 
bills to increase the salaries of federal judges, 
last week passed the Senate and the House, the 
increase to take effect immediately. 

The activity of the American Judicature So- 
ciety was particularly helpful in respect of ac- 
quainting the public and the Congress with 
the merits of the bills, and I write to express 
the appreciation of myself and my fellow 
judges for all that you and your organization 


did, and especially for the splendid articles you 
published in the JOURNAL. These were of great 
aid in connection with the passage of the bills, 
and we are grateful to you for your kind ef- 
forts. 


HAROLD M. STEPHENS. 
Washington, D. C. 





Is This Malpractice in Kansas? 
To the Editor: 

You state [“Interstate Commerce in Damage 
Suits,” 29 J. Am. Jud. Soc. 135, Feb., 1946] 
that “honest lawyers do not ask more than 
reasonable justice for their clients, and as a 
rule they expect to get that in their home 
courts.” 

Any lawyer in Kansas not prejudiced by the 
existence of a railroad pass in his pocket book 
will tell you that there is no chance of obtain- 
ing anything that approximates justice in our 
courts, where damages are being sought against 
a railroad company, either under the Employ- 
ers’ Liability Act or otherwise, and that state- 
ment rests with proof supported by an exami- 
nation of the last twenty volumes of our ap- 
pellate reports. Frankly, it is considered by 
the bar in this state that a lawyer would be 
guilty of malpractice if he instituted an action 
for a claimant seeking to recover damages for 
personal injury under any theory of the law 
in this state. 

I agree with your ultimate conclusion that 
some form of compensation act will come—this 
to the detriment of the profession, but per- 
haps to the benefit of the injured workman. 
This, however, will not altogether take care of 
other forms of damage actions with which the 
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poor railroad companies are so frequently 
“harassed.” 

Apparently the courts of this state haven’t 
yet got over the feeling that growing industry 
and transportation should not be too heavily 
saddled with responsibility for accidents at- 
tributable to the evolution and development of 
these corporations which have augured so much 
good for the welfare and convenience of the 
community. They still seek to subordinate the 
fact-finding functions of the jury and substi- 
tute and interpose the law-declaring mission 
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of the court. The inability of our courts to 
keep abreast of the developments of the times 
are weakening quite materially the confidence 
of the laymen in the results that may be ob- 
tained in them. Hence, the rapid growth of 
administrative boards and commissions. 

Your article was so interesting to me that I 
could not resist writing you at length and ad- 
vising the main reason why so many damage 
suits from Kansas are tried in Chicago. 

GEORGE TEMPLAR. 
Topeka, Kansas. 





The Literature of Judicial Administration 


Books 


Federal Rules of Criminal Procedure, with 
Notes and Institute Proceedings. Edited by 
Alexander Holtzoff. New York: New York Uni- 
versity School of Law, 1946. Pp. vi and 335. 

This volume contains the full text of the new 
Federal Rules of Criminal] Procedure in large 
type, along with the advisory committee’s notes, 
followed by a complete record of the proceed- 
ings of an institute conducted by the New York 
University School of Law in collaboration with 
certain interested bar associations in New 
York, February 15 and 16, 1946. 

Many lawyers will remember the institute on 
the Federal Rules of Civil Procedure conducted 
in Cleveland in the summer of 1938 by the 
American Bar Association and the School of 
Law of Western Reserve University. The vol- 
ume of proceedings of that institute, published 
by the American Bar Association, has taken its 
place as an authoritative textbook and hand- 
book on the civil rules, and the present volume 
will serve the same purpose for the criminal 
rules. 

ARTICLES 
The Bar 

The unification of the bar of Colorado. Benja- 
min E. Sweet. Dicta (Colo. Bar Ass’n), 23:1-6, 
Jan., 1946. 

Remarks on celebration of seventy-fifth anni- 
versary of Association of the Bar of the City 
of New York. Harlan F. Stone. The Record 
(Ass’n of the Bar, City of N. Y.), 1:144-54, 
May, 1946. 


The lawyer and the community. Car] D. Frie- 
bolin, Journal of Nat’l Ass’n of Referees in 
Bankruptcy, 20:59-62, Jan., 1946. 

The client looks at the lawyer. L. H. Hansel. 
Boston Bar Bulletin, 17:45-48, March, 1946. 

The lawyer’s greatest client, and the issue 
confronting him. Samuel D. Jackson. Tenn. L. 
Rev., 19:160-70, Feb., 1946. 

Local bar organization—model constitution 
and by-laws. Edward B. Love. Ill. B. J., 34:207- 
10, Jan., 1946. 


The Judiciary 


Selection and tenure of judges under the 1940 
amendment as continued in the new 1945 con- 
stitution. Harry S. Rooks. Journal of the Mis- 
souri Bar, 2:78, May, 1946. (4 pp.) 

Nomination and election of judges of the 
world court. Wm. L. Ransom. A. B. A. J., 32:1- 
4, Jan., 1946. 

Judges as candidates for non-judicial office. 
Report, Committee on Law Reform, Ass’n of the 
Bar of the City of New York. The Record, 1 :32- 
35, Feb., 1946. 

Glory pays no bills. James B. Cooney. Chicago 
Bar Record, 27:56, Dec., 1945. (Judicial sal- 
aries.) 

The place of a family court in the New 
Hampshire judicial] system. Burt R. Cooper. 
1942-43 Proc., N. H. Bar Ass’n, N. S., Vol. 9, 
No. 5, pp. 99-113. 

The Colorado judiciary committee. Philip S. 
Van Cise. Dicta, 23:25-29, Feb., 1946. 

Appellate departments of the superior court. 
Hartley Shaw. Los Angeles Bar Bulletin, 
21:144-60, Jan., 1946. 
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Township and city courts of California. Re- 
port State Bar committee to survey the inferior 
court structure of California. Calif. S. B. J., 
20 :298-345, Sep.-Oct., 1945. 

Court Procedure 


Everything but the truth. Mitchell Dawson. 
Esquire, March, 1946, reprinted, Texas B. J., 
9:178, May, 1946. (Treatment of witnesses). 

Search for truth. Jos. G. Bennis. Texas B. J., 
9:179, May, 1946. (Answer to Dawson article). 

The development of the doctrine of stare de- 
cisis, and the extent to which it should be ap- 
plied. George T. Evans. Dicta (Colo. Bar 
Ass’n), 23:32-40, Feb., 1946. Same title, Leon 
Green. Ill. L. Rev., 40:303-25, Jan.-Feb., 1946. 

Wedding law and equity. Harry M. Fisher. 
lll. L. Rev., 40:326-43, Jan-Feb., 1946. 

Fitting the punishment to the criminal—a 
symposium. Tom C. Clark, Frederic M. Miller, 
Laurance M. Hyde, Wm. J. Touhy, Virgil W. 
Peterson. Iowa L. Rev., 31:191-236, Jan., 1946. 

A study of Rules 6, 7, 8 and 9 of the Federal 
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Rules of Criminal Procedure with particular re- 
spect to their suitability for adoption into state 
criminal procedure. Glenn R. Winters. Oregon 
L. Rev., 25:10-20, Dec., 1945. Similar study of 
Rules 10-17. George Rossman. Oregon L. Rev., 
25 :21-35, Dec., 1945. Id., Fed. Rules Dec., 5:63- 
75, Feb., 1946. 

Pre-trials in criminal cases. James Alger Fee. 
Fed. Rules Dec., 4:338-47, May, 1945. 

Standard charges to jury. Judges of eleventh 
judicial circuit, Paul D. Barns, senior judge. 
Florida L. J., 20:60-83, March, 1946. 

A layman’s view of jury service. B. M. Mc- 
Kelway. Fed. Rules Dec., 5:207-13, May, 1946. 

Jury trial in France. Morris Ploscowe. N. J. 
L. J., 69:33, Jan. 31, 1946. 
Miscellaneous 


Essay LVI, of judicature. Francis Bacon. 
Okla. B. J., 17:854-6, May 25, 1946. 

Legal aid: Rushcliffe committee’s report and 
recommendations (England). Bombay L. J., 
24 :5-18, Jan., 1946. 


——— 


New Members of the American Judicature Society 


Alabama ree Ss. Conon, Winnetka 
: : der Cit . T. Carson, Urbana 
Sim S. Wicpanks, Alexander City BS yg ang 
Colorado 


Winston S. Howarp, Denver 


District of Columbia 
Oscar J. LetrerMAN, Washington 
Fioyp A. Truscott, Washington 
Georce R. WaALLRopt, Washington 


Idaho 
Sam S. GriFFIN, BoIse 
Tuomas J. Jones, Jr., Boise 
E. T. Knupson, Coeur d’Alene 
Paut T. Peterson, Idaho Falls 
E. B. Situ, Boise 


land 


Joun D. Crancy, Riverside 
Atonzo Wa. Cray, Pontiac 
Morris D. CoppersMITH, Rock Is- 


ALBERT M. CRAMPTON, Moline 
CuarLes H. Cress, Lombard 

S. DonaLp CroweELL, Oregon 

W. E. Cummins, Cairo 

Frank W. Curran, Kankakee 
Everett L. Dausey, Danville 
NorMAN C. DarNeELL, Brookfield 
Paut D. Davey, Alton 
CiarENcE B. Davis, Springfield 


E. J. HAwsBAkeER, Monticello 
Warren Henry, Springfield 
Francis E. Hickey, Rockford 
Eart S. Honces, Springfield 
Grorce C. HorrMANN, Springfield 
Joun M. HoLienseck, Marshall 
Epwin W. Joxiscu, Jr., Decatur 
A. Hansy Jones, Robinson 
Cuarles E, Jones, Robinson 
Royce A. Kipper, Olney 

ALBERT H. KRUSEMARK, JR., Joliet 
Lupwic V. Kuuar, Joliet 

Georce W. Lackey, Lawrenceville 
R. W. Lew, Springfield 

Epwarp B. Love, Monmouth 
McLaucuHuin Law Orrices, Sullivan 





Illinois 
Homer Assott, Chicago Heights 
Witt1AM M. AcTOon, Danville | 
Jcun H. Armstronc, Champaign 
Rupert C. Barnes, Joliet 
Josep L, BartLey, Shawneetown 
Dona.p G. Beste, Peoria 
A.rrep W. Back, Pekin 
Georce N. Bratt, Joliet 
Emite O. Biocue’, Oak Park 
P. Francis Boetto, Joliet 
Joun Locan Boytes, Waukegan 
Witsur B. BRAZELL, Waukegan 
Guten W. Brock, Watseka 
Tueori. T. Buxat, Lyons 
Jostan T. Butuirncton, Hillsboro 


BiancHeE L. DeWorr, Belvidere 
Davin L. Dickson, Glen Ellyn 
Georce W. DoweELL, Salem 

Henry B. Eaton, Edwardsville 
Ivan A. Exxiott, Carmi 

Benepict W. Eova.pr, Benton 
Ernest S. Gau, Highland Park 
Marcuerite R. Gariepy, La Grange 
BENJAMIN GowER, Kankakee 
Donatp Gray, Kankakee 

W. P. Green, Nashville 

Curis D. Grecory, Chicago Heights 
Cuester A. Groves, Quincy 

Joun R. Gurtiiams, Evanston 
Harotp E. Hanson, Shabbona 
Joun H. Harprn, Springfield 
Homer B. Harris, Lincoln 


Eucene D. McLaucHLtn, Peoria 
Rosert E. McLaucGuHiin, Galesburg 
FrepeRIcK O. Mercer, Canton 
LAWRENCE B. Moore, Paris 

Loren E. Murpuy, Monmouth 
Warren H. Norta, Lockport 
Cuartes A. O’Connor, Aurora 
ScHAEFER O’NEILL, Alton 

Joun E. Paviix, Calumet City 
MICHAEL PENCALL, Villa Park 
CaLHouN W. J. PHELpPs, Princeton 
Wa tter M. Proving, Taylorville 
GLenN Ratcuirr, Lewistown 

Joun M. Rem, Marion 

FraANK W. RENWICK, JR., Evanston 
J. E. Ricuarps, Toulon 

Donatp D. RicHMonp, Champaign 
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Louis Rockwett, St. Charles 
Peter P. ScHagFrer, Champaign 

Avsert C. Scuuipr, Springfield 

Wutam B. Scuroper, Rock Island 

James F. Scort, Canton 

Frank T. Sepiacex, Berwyn 

Joun G. Sevcrx, Berwyn 

Homer SHEPHERD, Urbana 

Wayne O. Suuey, Charleston 

JuLius SxkrypLewsk1, Cicero 
Wiiram F. Sirsa, Clinton 
Grorce Spitz, De Kalb 

Epwarp F. Streit, Aurora 

Joun W. Suppes, Jerseyville 
Leonarp W. TELLEEN, Cambridge 

Frank H. WALKER, Mount Vernon 
WiLiiaM M. WALKER, Rock Island 

U. G. Warp, Shelbyville 

L. Attan Watt, Winchester 
MatHew L. Wetca, Collinsville 

THomas J. WetcH, Kewanee 

P. W. Wempte, Waverly 

mg E. West, Galesburg 
Frep L. WHam, Centralia 
Rosert F. Wuire, Sullivan 
STANLEY A. Wiiczynsk1, Chicago 
Heights 

Roy WILHELM, Ottawa 

Wiram T. Wiuson, Jacksonville 

Rogert W. Winston, East Peoria 
Rosert C. Woorsey, Galesburg 
C. E. Wricut, Carbondale 
RALPH S. ZauM, Rockford 

G. Watter ZeErr, Morrison 

Chicago 

Tuomas C. ANGERSTEIN 

WiLiraM EvereTTE ARMANTROUT 

WitiraM H. ArpAIA 

Lioyp T. BaILey 

VINCENT CurTIS BALDWIN 
Maurice A. BARANCIK 

Ottver R. BARRETT 

James O. BASTA 

BENJAMIN M. BECKER 

JosepH H. Brecker 

NorMAN BECKER 

Witt1am D. BELrRoy 

ALBERT T. BELSHE 

GeorcE R. BIEBER 

Louis A. Bisson 

HENRY BLUMBERG 

BarrRE BLUMENTHAL 

N. J. Bonetti 

THomaAs J. Boopetr 

Cuartes H. Borpen 

WitiaM C. Boypen, Jr. 
CuarLes A. Boye 

James W. Breen 

Lester G. Britton 

JosepH P. Bropie 

Howarp A. BRUNDAGE 

S. CHARLES Busacz 

Harotp D. Burcess 

Henry L. BuRMAN 

Eart V. Cates 

Eva M. CHARLES 

Harotp I, CHAyes 

Pau. C. C.ovis 

Aaron H. Coun 

LauRENCE A. ComBs 

Mary SELLers CONNERY 
Maurice C. Corre 


Wituram J. CouGHLIN 
Jacop B. CoursHoN 
Mary Hazet CrAwForp 
PauL WILLIAM CUTLER 
Francis L. Dairy 
Joun R. Davis 
MITCHELL DAwsoNn 
Louis Linton DENT 
R. F. Desorr 

Donato J. DeEWoLFE 
Ezra L. D’Isa 
Watter L. DILGER 
Pau. J. Donovan 
Leste V. DRAKE 
Louis DuLsxy 

Rozsert E, DUNNE 
Epcar O. Eakin 

A. BrapLey Espen 
BENJAMIN H. ERRticn 
Evan A. Evans 
Epwarp H. FIep.er 
GEorRGE FIEDLER 

Davin FISHER 
Tuomas H. FIsHER 
WiuraM J. FLAHERTY 
Georce P. Foster 
Frank E, Foster 
Joun W. Foster 

V. W. Foster 

Joun W. FReeEts 
Harry FREEMAN 


Gaytorp A. FREEMAN, Jr. 


REeuBEN L. FREEMAN 
GLENDON E, FRENCH 
WIiLl1aM J. FRIEDMAN 
C. R. GaBer 
BERNARD GENIS 
Gene J. GIACOMELLI 
W. P. GILBert 
SPAULDING F. GLAss 
NATHAN GLICK 
Smpngey J. GOLDSTEIN 
WELIKO GRABLACHOFF 
Cuaries E. Green 
Georce L. GriFFIN 
Kar_L GRUENWALD 
S. ASHLEY GUTHRIE 
RicHarp F. HAHN 
Water C. HAMANN 
E_twoop HANSMANN 
Frep B. HANSON 
Ewart Harris 
James P. Harro_p 
F. L. Harwoop 
Joun R. HEATH 
Warp HEIDENICH 
Epwarp B. HENSLEE 
Maurice H. HERMAN 
Joun H. HersHBERGER 
Harry G. HersHENSON 
Joun Ropert HILi 
Harry HorrMan 
Sot A. HorrMan 
Rosert IRMIGER 
Marvin A. JERSILD 
Ceci. A. JOHNSON 
Hersert M. JOHNSON 
ALAN R. JoHNSTON 
Mitton K. Josepx 
Maurice H. KAmMM 
NaTHAN D. KAPLAN 
Leo S. KARLIn 
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RicHarp M. Keck 
Francis J. KENNEDY 
Epwarp L. Kerprc 
Wuuiam H., Kine, Jr. 
SaMuUEL W. KIPpNIS 
Vincent L. Knaus 
Lyte H. KossitTer 
Georce N. Korin 

Emit G. KRALOovEC 
KENNETH KRUCKS 
Victor A. KuLa 
MeEparD A. KuUSMAN 
Luis KUTNER 

SAMUEL T. Lawton 
Louis KEBIN 

Greorce E. W. Lk&onarp 
Joun C. Lewe 

Pau. B. N. Linp 
Joun G. LINNER 

Eart Lorentz 

Tm G. Lowry 
Witiram E. Lucas 
Freperick C. FE. LUNDGREN 
Tuomas J. LyncH 
Josern E. Market 
ALEXANDER MARSHAL! 
KEITH MASTERS 

Ben H. Matruews 
Paut C. MATTHEWS 
DANIEL L. MADDEN 
Davin B. MALONEY 
BaRTLETT S. MARIMON 
W. Parks Martin, III 
Tuomas B. MARTINFAU 
Frank D. MAYER 
ArtTHuUR FE. Mayo 

Joun B. MEIsTER 
Emmett J. McCarruy 
Frank A. McCartuy 
Joun F. McCartiy 
ANpDREW B. McGIvney 
Joun P. McGoorty, Jr. 
Henry L. McIntyre 
Wittram W. McKENNA 
JosepH L. McKENZIE 
A. A. McKINLey 
ArtTHurR G. MclLENbDON 
Brooxtyn J. McNeat 
Emm F. MEIer 
MANDEL MENDELSON 
Rosert MENDELSON 
ANTHONY J. MENTONE 
Morris G. MEYERS 
SAMUEL MICON 

Amos C. MILLER 
Greorce D. Mutts 

L. A. MITCHELL 

Puitie H. MITCHEL 
Henry S. Moser 
Howarp D. Moses 
IrvING J. MosKAL 

J. ALFrep Moran 
Maurice J. Moriarty 
MEYER MoRrTON 
Raymond J. Moupry 
ANTHONY J. MUFFOLETTO 
Stewart P. MULVIHILL 
CourTLAND Leroy MUNROE 
Wittram Henry Murpuy 
Joun Motitoy MurtaucH 
ArtTHurR J. MurpPHy 
Sinon A. MuRRAY 
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Wittiam L. Murray 
Lewis C. MurtauGu 
Francis J. NAPHIN 
R. V. NAJARIAN 
Victor G. Narpi 
MILTON Kk. NELSON 
koss D. NerHerton 
LAwRrENCE Newson, JR. 
Pau. A. NEUFFER 
PHILANDER S. NEVILLE 
Leo T. Norvitir 
James F. Oates, Jr. 
Joun F. O’Brien 
|_estig M. O’Connor 
Joun F. O’Conneie 
Joun M. O’Connor 
BENJAMIN F. J. Opett 
BERNARD K. OFFENBERG 
FRANK M. OPEKA 

R. S. OuTLaw 
CuHarLEs F. PAttTLock 
NorMAN S. PARKER 
Lappie T. PELNAR 
Ase R. PETERSON 
Don M. PEEBLES 
FRANK PESKA 

Apevor J. Petit, Jr. 
MARSHALL A. PIPIN 
Curtis W. Post 
Josnua R. H. Ports 
D. S. Powe. 
Witi1aM J. Powers 
GeorGE F, PONTARELLI 
KENNETH C. PRINCE 
NICHOLAS J. PRITZKER 
Ruta R. PucHA.skt 
E. W. PutrKAMMER 
Jutrus H. QuaAsser 
James R. Quinn 
Frank E. Quinpry 
CLaup D. RABER 
SAMUEL R. Rappoip 
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CLarRKE B. RICHIE 
Davin C. RITTERBERG 
Frank A. RAMSEY 
MAx RAPHAEL 
Samue. G. Raurtsorp 
Pascoz W. RayMonp 
Joun P. Reep 
Lester REINWALD 
THEODORE REVZAN 
Epwarp L. RIcHTER 
Otto F. Rinc 
Epwin A. Rosson 
Wuiam A. ROGAN 
ArtHurR C, Rooney 
Wit A. Rosinson 
Joun H. Rockwe tt 
So. P. Roperick 
WituiaM E. Ropricuez 
IrvIN Rooks 

IsaporE S. Rosin 
Apo_tpn A. RUBINSON 
Harry L. RupNick 
MicHaEL F. Ryan 
EpwarD SAGER 

Huco R. ScaALa 
MAXIMILIAN J. St. Grorce 
Leo S. SAMUELS 
Joun J. SASSAN 


Morton SCHAEFFER 
Smwney N. SCHULMAN 
ALLEN H. ScHULTz 
FRANZ SCHULZE 
ALBERT L. SCHWARTZ 
CnHarLes P. SCHWARTZ 
Juutius J. ScHwartz 
RateH J. SCHWARTZBERG 
Francis D. ScuLty 
Max SCHOENBERG 

Frep SCHROEDER, JR. 
Victor B. Scotr 
Cassius A. SCRANTON 
Joun F. SeEMPoweER 
Henry FE, Seyrartu 
Henry M. SELIGMAN 
HumpuHrey W. SERRITELILA 
Davip B. SHAPIRO 
RaLtpoH M. SHAW 

L. A. SHERWIN 

Pau. A. H. SHuLTs 
WiuuiAm P. SIpLey 
Lester B. SHAFTON 
Davin L. SHILLINGLAW 
HERMAN V. SILVERTRUST 
AnTHONY A. SLAKIiIS 
Forest D. SIeEFKIN 
Ceci. C. SmitH 

Louis A. SMITH 

Lap, DENNIS SMUTNY 
FrepERICK W. SNIDER 
JoserpH E. SNowpen 
Ratpo M. SNYDER 
Rosert O. SPENGLER 
Lours O. Sone. 

Huco SONNENSCHEIN 
Joun F. Spoun 
Epmunp A. SPENCER 
Gerorce T. SPENSLEY 
HERMAN T. SPITZER 
Rosert C. SprRINGSGUTH 
CHARLES R. SPROWL 
Freperic H. STAFFORD 
Harry S. STark 
JoserpH C. STAsTNY 
Mrirarp L. STEIN 
Irvinc N. STENN 
Geary V. STIBGEN 
PauL STICKLER 
FRANKLIN J. STRANSKY 
Jacop STAGMAN 
Rosert P. SULLIVAN 
Pau. G. SULLINS 
Grorce A. SUFFEL 
Cart B. SussMAN 
Davin I. SWANSON 
Harry H. TAtcorr 
JosepH M. Taussic 
Louis C. TAYLorR 
Eucitw Louis TAyLor 
JosepH D. TEITeELBAUM 
MeETELLUS THOMSON, JR. 
Oscar THONANDER 
Joun N. THORNBURN 
MICHAEL J. THUMA 
Rosert P. Toxin 
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